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§ 140.80 Related Matthew Bender Publications

For discussion and memoranda relating to actions for breach of contract, see  California 

Points and Authorities, Ch. 50, Contracts (Matthew Bender)

For discussion and interrogatories for use in actions involving the creation, existence, and 

termination of contracts, see BENDER’S FORMS OF DISCOVERY INTERROGATORIES, Ch. 51, 

Contracts (Matthew Bender)

For discussion and transactional forms relating generally to contracts and standard 

contractual provisions, assignment of rights and obligations, discharge of obligations, and 

contracts of minors, see  California Legal Forms, Ch. 75, Formation of Contracts and 

Standard Contractual Provisions, Ch. 76, Assignments of Rights and Obligations, Ch. 77, 

Discharge of Obligations, and Ch. 100B, Contracts and Employment of Minors (Matthew 

Bender)

For discussion and transactional forms relating to specific kinds of contracts, see chapters 

covering the relevant topics in CALIFORNIA LEGAL FORMS (Matthew Bender)
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§ 140.81 Federal Constitution

Prohibition against state action that impairs contract. U.S. Const. art. I, § 10
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§ 140.81A Federal Statutes

Electronic Signatures in Global and National Commerce (E-SIGN) Act. Pub. L. No. 106-

229 (June 30, 2000); 15 U.S.C. §§ 7001 et seq., 7021, 7031
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§ 140.82 State Statutes

[1] Contracts Generally

Acts required by contract to be performed on particular day when day falls on holiday. 

Civ. Code § 11; Code Civ. Proc. §§ 13, 13a

Transfer of obligations. Civ. Code § 1457 et seq.

Damages. Civ. Code §§ 1671, 3300 et seq.

Attorney’s fees. Civ. Code § 1717

Interest on awarded damages. Civ. Code § 3287

Specific performance. Civ. Code § 3384 et seq.

Revision or reformation. Civ. Code § 3399 et seq.

Statutes of limitations. Code Civ. Proc. §§ 337, 339

Venue. Code Civ. Proc. §§ 395, 395.2, 395.5, 396a

Objection to complaint by demurrer or answer for failure to state whether contract is 

written or oral or implied by conduct. Code Civ. Proc. § 430.10(g)

Performance of conditions precedent in contract permitted to be stated generally in 

complaint. Code Civ. Proc. § 457
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Issues of fact tried by jury in actions for money claimed to be due on contract, for 

damages for breach of contract, or for recovery of specific, real, or personal property. 

Code Civ. Proc. § 592

Successive actions permitted to be maintained on same contract whenever new cause of 

action arises after former action. Code Civ. Proc. § 1047

Declaratory relief. Code Civ. Proc. § 1060 et seq.

Recitals in written instruments conclusively presumed to be true except for recital of 

consideration. Evid. Code § 622

[2] Definitions

Obligation. Civ. Code § 1427

Contract. Civ. Code § 1549

Express contract. Civ. Code § 1620

Implied contract. Civ. Code § 1621

Execution of written instrument. Code Civ. Proc. § 1933

[3] Elements of Contract

Capacity. Civ. Code § 38 et seq.; Fam. Code § 6700 et seq.

Essential elements to existence of contract. Civ. Code § 1550

Commercial activity relating to medicinal cannabis or adult-use cannabis as 

presumptively lawful object of contract. Civ. Code § 1550.5(b)

Parties to contract. Civ. Code § 1556 et seq.
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Consent. Civ. Code § 1565 et seq.

Objects of contracts. Civ. Code § 1595 et seq.

Consideration for contracts. Civ. Code § 1605 et seq.

[4] Extinction of Contract Obligation

Performance. Civ. Code § 1473 et seq.

Offer of performance. Civ. Code § 1485 et seq.

Prevention of performance or offer. Civ. Code § 1511 et seq.

Accord and satisfaction. Civ. Code § 1521 et seq.

Novation. Civ. Code § 1530 et seq.

Release. Civ. Code § 1541 et seq.

Manner in which contracts may be extinguished. Civ. Code § 1682

Rescission. Civ. Code § 1688 et seq.

Modification and cancellation. Civ. Code § 1697 et seq.

Effect of release of coobligor on rights of other coobligors. Code Civ. Proc. § 877

Party who has, by statement or conduct, intentionally and deliberately led another to 

believe particular thing to be true and to act on that belief not allowed in any litigation 

arising out of that statement or conduct to contradict it. Evid. Code § 623

[5] Foreign Money Claims

Uniform Foreign Money Claims Act. Code Civ. Proc. § 676 et seq.
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[6] Illegal Contract

Commercial activity relating to medicinal cannabis or adult-use cannabis as 

presumptively lawful object of contract. Civ. Code § 1550.5(b)

Objects of contracts. Civ. Code §§ 1596, 1598, 1599

Unlawful contracts. Civ. Code § 1667 et seq.

Contract in restraint of marriage is void. Civ. Code § 1676

[7] Interpretation of Contract

Construction of contracts dealing with weights and measures. Bus. & Prof. Code 

§§ 12300, 12301

Interpretation of obligations. Civ. Code § 1429 et seq.

Interpretation of contracts. Civ. Code § 1635 et seq.

Interpretation that gives effect preferred to interpretation that makes void. Civ. Code 

§ 3541

Parol evidence rule. Code Civ. Proc. § 1856

Construction or interpretation of writing or instrument. Code Civ. Proc. §§ 1857–1866

[8] Manner of Creating Contract

Express or implied contracts. Civ. Code § 1619

Oral contracts. Civ. Code § 1622
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Contract prevented from being put into writing by fraud. Civ. Code § 1623

Statute of frauds. Civ. Code § 1624; Code Civ. Proc. § 1974

Writing supersedes prior negotiations. Civ. Code § 1625

Delivery. Civ. Code §§ 1626, 1627

Seals. Civ. Code §§ 1628, 1629; Code Civ. Proc. § 1932

Electronic creation of agreement with broker-dealer. Civ. Code § 1633

Uniform Electronic Transactions Act. Civ. Code § 1633.1 et seq.

[9] Specific Contracts

[a] Commercial Contracts

Landscape architects required to provide customer with detailed written contract. 

Bus. & Prof. Code § 5616

Franchises between petroleum refiner and distributor or retailer, or distributor and 

another distributor or retailer. Bus. & Prof. Code §§ 20999, 20999.1–20999.4, 

21140, 21140.1, 21150; Corp. Code §§ 31005, 31005.5, 31104

Franchise agreements between retail gasoline dealer and franchiser. Bus. & Prof. 

Code § 21150.1

Invention development service contracts. Bus. & Prof. Code § 22370 et seq.

Bailment contracts with automobile parking lots. Civ. Code §§ 1630, 1630.5

Sale of mining machinery. Civ. Code § 1631
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Adjustable-rate residential mortgage loans. Civ. Code § 1921(b)

Indemnity clauses in construction contracts. Civ. Code §§ 2782–2784

Indemnity clauses in hauling contracts. Civ. Code § 2784.5

Suretyship contracts. Civ. Code § 2792 et seq.

Borrower generally must not be required to pay interest on principal obligation 

under promissory note secured by mortgage or deed of trust on real property 

improved with one to four residential dwelling units for period of more than one day 

prior to recording mortgage or deed of trust, if loan proceeds are paid into escrow, 

or, if there is no escrow, date loan proceeds have been made available for 

withdrawal. Civ. Code § 2948.5(a)

Real property sales contracts. Civ. Code § 2985 et seq.

Arbitration provision in medical service contract. Code Civ. Proc. § 1295

Sale of goods. Com. Code § 2101 et seq.

Contracts for purchase or sale of capital stock of corporation or association without 

intention to receive or deliver are void. Corp. Code § 29104

California State University Contract Law. Educ. Code § 25200 et seq.

Contracts for public purchases. Gov. Code § 4475 et seq.

Contracts for rapid transit equipment or structures. Gov. Code § 4500

Continuing care (life care) contracts. Health & Safety Code § 1770 et seq.

Motor club service contracts. Ins. Code §§ 12158, 12250 et seq.

Contracts for sale of farm or home to veteran. Mil. & Vet. Code § 987.69
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Contracts for prison supplies. Penal Code § 2051

State Contract Act. Pub. Contract Code § 10100 et seq.

Arbitration of public works contracts claims. Pub. Contract Code §§ 22200, 22201

Consignment agreements between dealer and vehicle owner. Veh. Code §§ 266, 

11729, 11730

Life care contracts. Welf. & Inst. Code § 16300 et seq.

[b] Consumer Contracts

Home improvement contracts, including contracts for swimming pool construction. 

Bus. & Prof. Code § 7150 et seq.

Funeral service contracts. Bus. & Prof. Code § 7685 et seq.

Required contents of sales contract relating to purchase of real property in 

subdivision. Bus. & Prof. Code § 11200

Financial institution prohibited from entering into contract that provides for 

reassignment. Bus. & Prof. Code §§ 17350, 17351

Foreign-language translation of contract, or related disclosure required by law, 

required to be given to consumer and any signing party before execution of contract, 

lease, loan, or agreements. Civ. Code §§ 1632, 1632.5

Home solicitation contracts. Civ. Code §§ 1689.5–1689.14

Dating service contracts. Civ. Code § 1694 et seq.

Contracts with weight loss program or center. Civ. Code § 1694.5 et seq.
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Consumer’s or subscriber’s presence required for delivery, service, connection or 

repair, for retail merchandise, cable television or utility. Civ. Code § 1722

Credit cards. Civ. Code § 1747 et seq.

Consumer credit contracts. Civ. Code § 1799.90 et seq.

Retail installment sales contracts. Civ. Code § 1801 et seq.

Dance studio contracts. Civ. Code § 1812.50 et seq.

Health studio contracts. Civ. Code § 1812.80 et seq.

Discount buying service contracts. Civ. Code § 1812.100 et seq.

Employment agencies, employment counseling services, job listing services, and 

nurses’ registries. Civ. Code § 1812.500 et seq.

Automobile sales finance contracts. Civ. Code § 2981 et seq.

[10] Unconscionable Contracts

Extent of enforceability of unconscionable contract or clause. Civ. Code § 1670.5

Loan contract subject to Financing Law [Fin. Code § 22000 et seq.] that is found to be 

unconscionable under Civ. Code § 1670.5 is violation of, and subject to remedies of, 

Financing Law. Fin. Code § 22302
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§ 140.83 Decisions

[1] Acceptance

Under California law, consumer was not bound by arbitration clause in “terms and 

conditions” on company’s website, which were generally referenced on print 

advertisement on display in store; no mutual assent occurs if offeree has no actual or 

inquiry notice of contract terms. Soliman v. Subway Franchisee Adver. Fund Trust, Ltd. 

(2d Cir. 2021) 999 F.3d 828, 2021 U.S. App. LEXIS 16943

In absence of applicable exception to general rule for contract formation under 

California law, no contract was formed between manufacturer of cell phone and buyer 

who gave no outward manifestation of consent so as to lead reasonable person to 

believe that buyer assented to general arbitration provision contained in warranty 

brochure that buyer never saw because brochure was inside sealed box from which 

seller’s employee removed cell phone, handed it to buyer, then proffered opened box 

also, which buyer rejected as unneeded. Norcia v. Samsung Telcoms. Am., LLC (9th 

Cir. 2017) 845 F.3d 1279, 1284–1290 (“Under the circumstances in this case, we 

conclude that Samsung’s inclusion of a brochure in the Galaxy S4 box, and Norcia’s 

failure to opt out, does not make the arbitration provision enforceable against Norcia”)

Oral contract consummated over telephone made when offeree utters words of 

acceptance. Travelers Insurance Co. v. Workmen’s Comp. App. Bd. (1967) 68 Cal. 2d 
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7, 14–15, 64 Cal. Rptr. 440, 434 P.2d 992; Ledbetter Erection Corp. v. Workers’ 

Comp. App. Bd. (1984) 156 Cal. App. 3d 1097, 1105–1106, 203 Cal. Rptr. 396

With respect to Code Civ. Proc. § 998 written offer to compromise, policy of 

encouraging settlement and desirability of maintaining certainty compel conclusion that 

general contract principles should not apply to determining whether offer has been 

rejected; thus, in absence of unequivocal rejection of Code Civ. Proc. § 998 offer, offer 

may be accepted by offeree during statutory period unless revoked by offeror. Guzman 

v. Visalia Community Bank (1999) 71 Cal. App. 4th 1370, 1376–1377, 84 Cal. Rptr. 2d 

581 (trial court erred in denying plaintiff’s request to enforce defendant’s Code Civ. 

Proc. § 998 offer to compromise, since disparaging comment of plaintiff’s counsel 

regarding offer did not constitute rejection)

When prospective buyer purported to accept seller’s counteroffer by signing preprinted 

real estate form in space labeled “counter to counteroffer” and added terms in space 

labeled “changes/amendments,” prospective buyer’s response was counter-counteroffer 

rather than acceptance, and no contract was formed. Roth v. Malson (1998) 67 Cal. 

App. 4th 552, 557–559, 79 Cal. Rptr. 2d 226

[2] Attorney’s Fees

Nothing in text of Civ. Code § 1717 nor anything in California case law precludes 

award of attorney’s fees when party successfully limits enforcement of contract solely 

on basis of bankruptcy law, and text of section 1717 does not limit section’s application 

to actions in which court is required to resolve disputed factual issues relating to 

specific contract; therefore, party that obtains (or defeats) enforcement of contract on 

purely legal grounds, as by prevailing on motion to dismiss with prejudice or by 

showing that defendant’s contract-based defenses are barred by federal statute or 

federal common law, still prevails in action “on a contract” and may obtain attorney’s 
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fees accordingly. Penrod v. AmeriCredit Fin. Servs. (In re Penrod) (9th Cir. 2015) 802 

F.3d 1084, 1088–1089

Plaintiff, who was actual prevailing party, did not obtain “net monetary recovery” 

(which is required in order for plaintiff to be prevailing party for purposes of Code Civ. 

Proc. § 1032) because plaintiff settled with several defendants and then obtained 

nonjury damages award, against nonsettling defendant, in amount less than settlement 

proceeds; therefore, by statute, damages award against nonsettling defendant was offset 

by amount plaintiff received from settling defendants, resulting in take-nothing (zero 

damages) judgment against nonsettling defendant, to whom trial court properly 

awarded discretionary attorney’s fees pursuant to Code Civ. Proc. § 1032(a)(4). 

Goodman v. Lozano (2010) 47 Cal. 4th 1327, 1337–1338, Cal. Rptr. 3d, 223 P.3d 77

Plaintiff who rejects Code Civ. Proc. § 998 settlement offer that is greater than ultimate 

recovery may nonetheless recover preoffer costs to which it otherwise would be 

entitled, including preoffer attorney’s fees when those fees are authorized category of 

recoverable costs under Code Civ. Proc. §§ 1032, 1033.5. Scott Co. of California v. 

Blount, Inc. (1999) 20 Cal. 4th 1103, 1111–1112, 86 Cal. Rptr. 2d 614, 979 P.2d 974

In case in which defendant was not prevailing party but whose Code Civ. Proc. § 998 

settlement offer was greater than plaintiff’s, defendant was entitled under Code Civ. 

Proc. § 998 to those costs incurred after settlement offer to which prevailing party 

would be entitled under Code Civ. Proc. § 1032; by operation of Code Civ. Proc. 

§ 1033.5, attorney’s fees are category of cost allowable under Code Civ. Proc. § 1032 

to which defendant was entitled. Scott Co. of California v. Blount, Inc. (1999) 20 Cal. 

4th 1103, 1112–1114, 86 Cal. Rptr. 2d 614, 979 P.2d 974

Contract provision that entitled prevailing party to claim attorney’s fees if “any 

litigation … is commenced between the parties to this Contract of Sale … concerning 
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its terms, interpretation or enforcement or the rights and duties of any party in relation 

thereto” was construed broadly because “concerning” has broad common meaning 

(“relating to: regarding, respecting, about”); seller was entitled to fees for successful 

defense of tort claim based on allegedly false warranties stated in contract. Khan v. 

Shim (2016) 7 Cal. App. 5th 49, 59–62, 212 Cal. Rptr. 3d 292 (“That this claim 

‘concerns’ the terms of the purchase agreement seems unquestionable. The same goes 

for … [the buyer’s] fraud and negligent misrepresentation claims.”)

When defendant in contract action is prevailing party under Code Civ. Proc. § 1032 and 

is entitled to attorney’s fees under Civ. Code § 1717, trial court has no discretion to 

determine that defendant is not prevailing party or to deny defendant’s motion for 

attorney’s fees based on theory of unity of interest between that defendant and another 

defendant who, because of not prevailing on a cross-complaint in which that other 

defendant was sole cross-plaintiff, could not recover attorney’s fees. Zintel Holdings, 

LLC v. McLean (2012) 209 Cal. App. 4th 431, 440–444, 147 Cal. Rptr. 3d 157

Trial court did not abuse its discretion in ruling that there was no prevailing party for 

purposes of attorney’s fees under Civ. Code § 1717 because, after years of litigation, 

both sides had recovered nothing; appellant did not obtain simple, unqualified victory 

but in fact lost on all of appellant’s contract claims, just as appellees lost on all of their 

claims; result therefore was tie. Cussler v. Crusader Entm’t, LLC (2012) 212 Cal. App. 

4th 356, 367–368, 150 Cal. Rptr. 3d 895

Promissory estoppel claim is not claim “on a contract” for purposes of applying Civ. 

Code § 1717 because promissory estoppel claim is based on equitable principles rather 

than on contract; therefore, plaintiff who prevails on promissory estoppel claim, but 

recovers nothing on breach of contract claim (or other claim “involving” contract) in 

same action, is not “the party prevailing on the contract” [see Civ. Code § 1717(a)] who 

for that reason would be entitled to recover under attorney’s fees clause in alleged 
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contract; instead, defendant who defeats breach of contract claim (or other claim 

“involving” contract), but loses on promissory estoppel claim, is “the party prevailing 

on the contract” and is entitled to recover under attorney’s fees clause in alleged 

contract. Douglas E. Barnhart, Inc. v. CMC Fabricators, Inc. (2012) 211 Cal. App. 4th 

230, 244, 246, 149 Cal. Rptr. 3d 440

Under Civ. Code § 1717, in action on contract involving only two parties, there may be 

only one prevailing party entitled to attorney’s fees. Frog Creek Partners, LLC v. 

Vance Brown, Inc. (2012) 206 Cal. App. 4th 515, 520, 141 Cal. Rptr. 3d 834 (trial 

court’s order, awarding attorney’s fees to both parties on same contract in same lawsuit, 

reversed; court of appeal deliberately did not consider how application of statute would 

be affected if contract involved more than two parties)

Contractual attorney’s fees are not damages, but are to be assessed according to rules 

applicable to statutory attorney’s fees, including consideration of equitable factors; it is 

inappropriate to consider losing party’s financial status as equitable factor in assessing 

contractual attorney’s fees. Walker v. Ticor Title Co. (2012) 204 Cal. App. 4th 363, 

372, 138 Cal. Rptr. 3d 820

Complaint that apparently pleads single cause of action comprising two distinct claims 

based on breach of contract could actually state two causes of action, and those could 

be two “actions” for purposes of Civ. Code § 1717(b)(2), which provides that there is 

no prevailing party when “action has been voluntarily dismissed”; thus, if defendant 

obtains judgment on one such claim/action, and plaintiff then dismisses other such 

claim/action, that voluntary dismissal by plaintiff would not cause statutory bar to be 

applicable to claim/action on which defendant has prevailed; in that case, defendant 

could be entitled to award of attorney’s fees respecting that claim/action. CDF 

Firefighters v. Maldonado (2011) 200 Cal. App. 4th 158, 164–167, 132 Cal. Rptr. 3d 

544
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When contract contains choice-of-law provision specifying law of another state or of 

foreign country, court nevertheless may determine that Civ. Code § 1717 applies in 

given case; in that event, California law (not law specified in choice-of-law provision) 

will govern determination of whether party is prevailing party for purpose of that 

statute. Aronson v. Advanced Cell Tech. (2011) 196 Cal. App. 4th 1043, 1049–1050, 

126 Cal. Rptr. 3d 832

It is difficult to draw from case law any definitive general rule regarding what actions 

and causes of action will be deemed to be “on a contract” for purposes of Civ. Code 

§ 1717; among relevant factors are pleaded theories of recovery, theories asserted and 

evidence produced at trial, and additional evidence submitted, on motion for fees, to 

identify legal basis of prevailing party’s recovery. Hyduke’s Valley Motors v. Lobel 

Fin. Corp. (2010) 189 Cal. App. 4th 430, 435, 117 Cal. Rptr. 3d 19 (plaintiff was not 

entitled to attorney’s fees in action on claim arising from defendant’s contractual 

relationship with third person, since plaintiff was not third-party beneficiary of that 

contract and plaintiff’s action was not “on” that contract)

Judgment on property owner’s claim against construction contractor for breach of 

warranty, based on defects in building, could not include attorney’s fees for successful 

plaintiff because warranty, which was separate from construction contract and which 

property owner had acquired by assignment on purchasing property from previous 

owner that had erected building, did not contain attorney’s fees provision, and 

construction contract, which did contain such provision, had not been assigned by 

seller. Vons Cos. v. Lyle Parks Jr., Inc. (2009) 177 Cal. App. 4th 823, 825–826, 835, 99 

Cal. Rptr. 3d 562

Action for declaratory and injunctive relief to avoid enforcement of contract’s 

arbitration provision absent order compelling arbitration was “action on a contract” for 

purposes of awarding attorney fees pursuant to Civ. Code § 1717; defendant was 
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entitled to attorney’s fees for successful defense in this action, notwithstanding 

possibility that defendant might not prevail in ensuing arbitration. Turner v. Schultz 

(2009) 175 Cal. App. 4th 974, 980–984, 96 Cal. Rptr. 3d 659

In action for declaratory relief, which ended with mixed results, trial court abused its 

discretion in denying seller’s request for attorney’s fees after finding that neither party 

achieved greater relief on contract; record indisputably showed that seller of real estate 

obtained greater relief on contract when trial court declared that seller had properly 

terminated parties’ agreements based on buyer’s inability to perform. Silver Creek, LLC 

v. BlackRock Realty Advisors, Inc. (2009) 173 Cal. App. 4th 1533, 1537, 1541, 93 Cal. 

Rptr. 3d 864

In bank’s action to recover on promissory note providing for attorney’s fees, after 

defendant’s motion for summary judgment was granted based on application of one-

action rule in Code Civ. Proc. § 726, defendant was entitled to attorney’s fees with 

respect to that successful defense against bank’s breach of contract claim, even though 

bank succeeded on its common count for money lent and on its claim for unjust 

enrichment and thus was prevailing party overall. Federal Deposit Ins. Corp. v. Dintino 

(2008) 167 Cal. App. 4th 333, 355–358, 84 Cal. Rptr. 3d 38

Party to mediation agreement is not entitled to attorney’s fees under Code Civ. Proc. 

§ 1717 when agreement is inadmissible under Evid. Code § 1115 et seq. [see Ch. 31, 

Mediation, § 31.13]. Rael v. Davis (2008) 166 Cal. App. 4th 1608, 1622–1623, 83 Cal. 

Rptr. 3d 745

Defendant is not entitled to claim attorney’s fees under Code Civ. Proc. § 998 after 

plaintiff has dismissed action on contract, because even though plaintiff has failed to 

obtain more-favorable judgment than defendant’s earlier settlement offer, Code Civ. 

Proc. § 998 does not create independent right to attorney’s fees; rather, defendant’s 
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only avenue for recovering attorney’s fees is Civ. Code § 1717(a), but this path to fees 

is blocked by Civ. Code § 1717(b)(2), which bars any award of contractual attorney’s 

fees when action has been voluntarily dismissed. Ford Motor Credit Co. v. Hunsberger 

(2008) 163 Cal. App. 4th 1526, 1529, 78 Cal. Rptr. 3d 661

In action for breach of contract, if contract provides that in any litigation involving 

contract, prevailing party will be entitled to recover attorney’s fees and costs, and if 

trial court grants defendant’s motion to quash service of summons for lack of personal 

jurisdiction, then defendant is party prevailing on contract under Civ. Code § 1717 and 

is entitled to recover reasonable attorney’s fees as costs, because complaint is 

necessarily dismissed in its entirety and thus plaintiff obtains nothing. Profit Concepts 

Management, Inc. v. Griffith (2008) 162 Cal. App. 4th 950, 952, 76 Cal. Rptr. 3d 396

If action is brought solely to compel arbitration of contractual dispute between parties, 

party who succeeds in obtaining order denying petition to compel arbitration is 

prevailing party in action on contract even though merits of parties’ underlying 

contractual dispute have not yet been resolved; order denying request for costs and 

attorney’s fees under such circumstances is appealable as special order after final 

judgment under Code Civ. Proc. § 1294(e). Otay River Constructors v. San Diego 

Expressway (2008) 158 Cal. App. 4th 796, 799, 70 Cal. Rptr. 3d 434

Unlawful detainer action can be either contract action or tort action, depending on facts 

constituting plaintiff’s cause of action; if it is tort action, and tenancy was based on 

lease that provides for attorney’s fees in sufficiently broad terms, then right to 

attorney’s fees is governed by Code Civ. Proc. § 1032, not by Civ. Code § 1717. 

Drybread v. Chipain Chiropractic Corp. (2007) 151 Cal. App. 4th 1063, 1076–1077, 

60 Cal. Rptr. 3d 580
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When contract provides that in any action between parties, prevailing party is entitled 

to recover attorney’s fees unless that party brought action without first attempting to 

mediate dispute, then seeking mediation is condition precedent to recovery of 

attorney’s fees by party who initiates action; but if other party prevails, that party may 

recover attorney’s fees pursuant to Civ. Code § 1717, whether or not mediation was 

sought by either party. Van Slyke v. Gibson (2007) 146 Cal. App. 4th 1296, 1299–1300, 

53 Cal. Rptr. 3d 491

Guarantors under agreement that contained attorney’s fee provision were entitled to 

recover attorney’s fees incurred to vacate domesticated out-of-state judgment; 

guarantors were prevailing parties, and basis of recovery was underlying contract, not 

judgment. Rainier National Bank v. Bodily (1991) 232 Cal. App. 3d 83, 86, 282 Cal. 

Rptr. 926

When alleged breach consisted of bank’s three-year delay in turning over to borrower’s 

trustee in bankruptcy assets of borrower that constituted bank’s collateral, and delay 

resulted in attorney’s fees in bankruptcy proceeding, fees were recoverable only in 

bankruptcy proceeding. Kruse v. Bank of America (1988) 202 Cal. App. 3d 38, 61, 248 

Cal. Rptr. 217

[3] Breach of Contract

If contract party receives contractual payment but subsequently must surrender that 

money because of payer’s post-payment bankruptcy petition and bankruptcy trustee’s 

preferential-transfer determination, then receiving party has claim against paying party 

for breach of contract. Coles v. Glaser (2016) 2 Cal. App. 5th 384, 389–392, 205 Cal. 

Rptr. 3d 922
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Substantial evidence supported trial court in finding that tenant’s failure to maintain 

personal property insurance, as required by lease, did not constitute material breach of 

lease—tenant had nothing worth insuring, tenant’s failure to maintain insurance was 

trivial breach because that provision benefitted tenant rather than landlord, and that 

trivial breach was used and enforced selectively against this tenant, and no others, 

based on her being perceived as “problem” tenant. NIVO 1 LLC v. Antunez (2013) 217 

Cal. App. 4th Supp. 1, 5, 159 Cal. Rptr. 3d 922

Contract action for damages was proper remedy after administrative agency 

unreasonably exercised its power to withhold specified contractual benefit from private 

entity with which agency had made contract; although agency’s decision to withhold 

contractual benefit was discretionary decision, administrative mandamus (which 

agency argued was sole remedy) was not proper because agency did not make that 

decision after evidentiary hearing, nor was any hearing required by law; ordinary writ 

of mandate was not available because agency in fact made contract and acted pursuant 

to it; and cause of action for declaratory judgment could also be alleged in complaint 

for contract damages. 300 DeHaro St. Investors v. Department of Hous. & Community 

Dev. (2008) 161 Cal. App. 4th 1240, 1243, 75 Cal. Rptr. 3d 98

Pleading cause of action for specific performance and obtaining preliminary injunction 

restraining defendant from renting auditorium to any other entity on date reserved by 

plaintiff was not election of remedy barring recovery for breach of contract, when 

parties had stipulated to dismissal of specific performance cause of action and 

dissolution of preliminary injunction. Southern Christian Leadership Conference v. Al 

Malaikah Auditorium Co. (1991) 230 Cal. App. 3d 207, 222–225, 281 Cal. Rptr. 216

Mil. & Vet. Code § 987.77, governing cancellation of contract under Veterans’ Farm 

and Home Purchase Act of 1974 [Mil. & Vet. Code § 987.50 et seq.] in event of breach, 

prevails over general scheme of Civil Code in expressly authorizing Department of 
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Veterans Affairs to force forfeiture when veteran breaches Cal-Vet contract. 

Department of Veterans Affairs v. Duerksen (1982) 138 Cal. App. 3d 149, 157, 187 

Cal. Rptr. 832

[4] Choice of Forum

Investors, whose share purchase agreements contained forum selection clause requiring 

disputes arising out of or related to agreements to be adjudicated in California state 

court, were bound by that clause when they did not carry heavy burden of showing 

exceptional circumstances that would justify disregarding it. Sun v. Advanced China 

Healthcare, Inc. (9th Cir. 2018) 901 F.3d 1081, 1084

Forum selection clause is not “defect” within meaning of 28 U.S.C. § 1447(c) 

governing removal from state court to federal court and providing, “a motion to remand 

the case on the basis of any defect other than lack of subject matter jurisdiction must be 

made within 30 days after the filing of the notice of removal under section 1446(a)”; 

therefore, motion to remand based on forum selection clause is not subject to 30-day 

limitation period (although district court may deny motion that is not made within 

reasonable time),and district court’s order remanding case on basis of forum selection 

clause will be appealable notwithstanding 28 U.S.C. § 1447(d) providing, “an order 

remanding a case to the State court from which it was removed is not reviewable on 

appeal or otherwise.” Kamm v. ITEX Corp. (9th Cir. 2009) 568 F.3d 752, 756–757

Forum selection clause giving exclusive jurisdiction to “the courts of Virginia” was 

construed to mean state courts only, not state and federal courts in Virginia, because it 

specified courts “of” Virginia (and because same clause mandated choice of law as 

“laws of the Commonwealth of Virginia”). Doe 1 v. AOL LLC (9th Cir. 2009) 552 F.3d 

1077
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Federal law governs validity of forum selection clause in diversity action; enforcement 

of forum selection clause is mandatory absent fraud, overreaching, or serious 

inconvenience. Spradlin v. Lear Siegler Management Services (9th Cir. 1991) 926 F.2d 

865, 867–869

Trial court correctly dismissed declaratory relief action between parties to contract 

because, among other reasons, it was apparent that plaintiff, expecting to become 

defendant in a breach of contract action, had commenced declaratory relief action for 

purpose of preemptively selecting California court as litigation forum. Osseous Techs. 

of Am., Inc. v. DiscoveryOrtho Partners LLC (2010) 191 Cal. App. 4th 357, 366, 376–

377, 119 Cal. Rptr. 3d 346

Parties contracted for sale of olive oil, to be delivered by Italian seller to California 

buyer, for $406,000; seller received buyer-initiated purchase order and was presented 

with option of completing substantial transaction with California entity in California, 

which required delivery of goods to California; seller opted to accept this order; on 

jurisdictional issue of whether seller could be sued in California, totality of facts 

supported finding that seller purposefully availed itself of benefits of forum; also, court 

concluded that it is not unreasonable to expect seller to make selection of appropriate 

forum in written contract before shipping $406,000 worth of goods into foreign 

jurisdiction, and seller’s failure to make appropriate forum selection vitiated any 

concern that might have arisen over fairness of causing seller to face suit in California. 

Luberski, Inc. v. Oleificio F.LLI Amato S.R.L. (2009) 171 Cal. App. 4th 409, 419, 89 

Cal. Rptr. 3d 774

Plaintiff who is not party to contract will be bound by contract’s forum selection clause 

if (1) third party is closely related to contractual relationship, and (2) contractual forum 

state provides suitable alternative forum for lawsuit; private plaintiff which itself 

suffered no injury but filed representative action under California’s unfair competition 
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law alleging that contractual provisions constituted unfair business practices was bound 

by contract providing that disputes would be subject to exclusive jurisdiction in New 

Jersey. Net2phone, Inc. v. Superior Court (2003) 109 Cal. App. 4th 583, 587

Provision in franchise agreement negotiated in California between California 

corporations, requiring any litigation under agreement to be in Florida, was enforceable 

when franchisor’s parent, which owned all trademarks and names licensed under 

agreement, had its principal place of business in Florida. Lu v. Dryclean-U.S.A. of 

California, Inc. (1992) 11 Cal. App. 4th 1490, 1493–1494

[5] Conditions

Whether condition precedent existed as pleaded and whether provision in ancillary 

agreement negated its existence were questions of fact to be resolved by trial court. 

MacManus v. A.E. Realty Partners (1987) 195 Cal. App. 3d 1106, 1115, 241 Cal. Rptr. 

315

When contract language is ambiguous and susceptible to two different meanings, one 

understood by each party, court will properly uphold contract and give it meaning 

attached by party who manifested meaning it attached, if that party had no reason to 

know of different meaning attached by other party and other party had reason to know 

of meaning attached by first party. Merced County Sheriff’s Employees’ Assn. v. 

County of Merced (1987) 188 Cal. App. 3d 662, 672–674, 233 Cal. Rptr. 519

Mutual assent is lacking if parties attach materially different meanings to their 

manifestations of assent and either (a) neither party knows or has reason to know 

meaning attached by other party or (b) each party knows or has reason to know of 

meaning attached by other; thus, no contract is formed if neither party is at fault or if 
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both parties are equally at fault. Merced County Sheriff’s Employees’ Assn. v. County of 

Merced (1987) 188 Cal. App. 3d 662, 670, 675–676, 233 Cal. Rptr. 519

Mutual agreement to definite specifications of written building contract, including 

measurements of site and building and cost of construction, supported finding of valid 

contract. Sanders Construction Co. v. San Joaquin First Fed. Sav. & Loan Assn. (1982) 

136 Cal. App. 3d 387, 394–395, 186 Cal. Rptr. 218

[6] Consideration

When defendants agreed to execute promissory note at time plaintiff made contribution 

to corporation, consideration existed for note although it was executed after plaintiff’s 

contribution. Swanson v. Skiff (1979) 92 Cal. App. 3d 805, 809, 155 Cal. Rptr. 280

[7] Creation of Contract

[a] In General

Explicit statement in employment application form, that employee agreed to be 

bound by employer’s arbitration policy, was sufficient to establish existence of 

agreement to arbitrate employment-related disputes; however, because employment 

application did not disclose content of that policy, and employer did not otherwise 

adequately disclose it, employer was precluded from enforcing provisions of that 

policy, and therefore arbitration proceedings had to be conducted in accordance 

with procedures set forth in California Arbitration Act as well as applicable case 

law. Cruise v. Kroger Co. (2015) 233 Cal. App. 4th 390, 400, 183 Cal. Rptr. 3d 17

Arbitration agreement in rental truck contract could not be enforced against non-

signatory employee who was injured when tire blew out while driving for 

supervisor who rented truck, under third-party beneficiary, agency, or estoppel 
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theories. Jensen v. U-Haul Co. of California (2017) 18 Cal. App. 5th 295, 300, 226 

Cal. Rptr. 3d 797

Party to contract containing arbitration provision could not obtain enforcement of 

that provision against beneficiary of contract because it was not signed by 

beneficiary, but was instead signed on beneficiary’s behalf by someone else who 

lacked either actual or ostensible authority to bind beneficiary to arbitration. Young 

v. Horizon West, Inc. (2013) 220 Cal. App. 4th 1122, 1136, 163 Cal. Rptr. 3d 704

Settlement agreement was not procedurally unconscionable since parties had equal 

bargaining power, complaining party’s attorney had adequate opportunity to 

negotiate terms of agreement, and crucial provisions were not disguised or hidden; 

nor was agreement substantively unconscionable because, although it potentially 

empowered other party to be abusive, it did not in fact produce that result. Lanigan 

v. City of Los Angeles (2011) 199 Cal. App. 4th 1020, 1035–1036, 132 Cal. Rptr. 3d 

156

Trial court correctly concluded that arbitration clause was reasonably susceptible to 

conflicting interpretations, and court acted within its discretion in considering 

extrinsic evidence of parties’ intent, including receipt of oral testimony at special 

hearing; record demonstrated that substantial evidence supported trial court’s 

conclusion as to parties’ intent and court’s determination that there was no 

agreement to arbitrate issues raised in pending complaint. Burch v. Premier Homes, 

LLC (2011) 199 Cal. App. 4th 730, 734, 131 Cal. Rptr. 3d 855

Party contending that contract was conditioned on execution by all parties (and 

therefore was not binding on any signing party until signed by all) has burden of 

proving that signatures of all parties were contemplated as condition precedent to 

validity of contract, and failure to make that proof can leave that party bound by 
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contract in question. Fagelbaum & Heller LLP v. Smylie (2009) 174 Cal. App. 4th 

1351, 1365, 95 Cal. Rptr. 3d 252

When party resisting petition to compel arbitration contends, and submits evidence 

supporting contention, that there was no meeting of minds as to arbitration 

provision in franchise agreement, court has authority to determine whether parties in 

fact made agreement to arbitrate. Winter v. Window Fashions Professionals, Inc. 

(2008) 166 Cal. App. 4th 943, 948–949, 83 Cal. Rptr. 3d 89

Acceptance of deposit to reserve auditorium on specific date created contract in 

nature of option; although formal contract was not executed and cost figures had not 

been worked up, defendant was bound not to book other entity for auditorium on 

that date. Southern Christian Leadership Conference v. Al Malaikah Auditorium Co. 

(1991) 230 Cal. App. 3d 207, 220–222, 281 Cal. Rptr. 216

Contract is “invalid” if not signed by all parties purportedly bound only when it is 

shown, either by parol evidence or express condition, that contract was not intended 

to be complete until all parties had signed; conversely, in absence of showing that 

contract was not intended to be complete until signed by all parties, parties who did 

sign it are bound. Angell v. Rowlands (1978) 85 Cal. App. 3d 536, 542, 149 Cal. 

Rptr. 574

[b] Objective Manifestations of Parties

Trial court correctly allowed jury to determine that parties intended document titled 

“Final Proposal” to embody contract, even though it also recited that its terms were 

“accepted by the parties subject only to approval of the terms and conditions of a 

formal agreement”; and court correctly allowed jury to determine that parties 

intended grants of put and call options, in that document, for sale or purchase of real 
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property, to create lease of subject real property. First Nat’l Mortg. Co. v. Fed. 

Realty Inv. Trust (9th Cir. 2011) 631 F.3d 1058, 1071

In borrowers’ action against lender alleging TILA violations and seeking rescission 

of loan, trial court erred in granting summary judgment to lender; essential element 

of loan contract, rate of interest, was not determined when terms of loan application 

differed from those in loan documents and agent represented that terms would be 

corrected; material issues as to existence and terms of contract remained. Grimes v. 

New Century Mortgage Corporation (9th Cir. 2003) 340 F.3d 1007, 1010–1011

In case involving sale of goods, trial court correctly instructed jury that in 

determining terms of parties’ contract, jurors may consider all circumstances 

surrounding contract, including negotiations and statements of parties prior to 

contract; object, nature, and subject matter of contract; and subsequent acts and 

conduct of parties. Brittalia Ventures v. Stuke Nursery Co. (2007) 153 Cal. App. 4th 

17, 23, 62 Cal. Rptr. 3d 467

In dispute over whether or not employer was contractually obligated to provide 

employee with vested stock options, trial court erred in granting summary judgment 

for employer on grounds that as matter of law vesting schedule was material term in 

contract and parties did not reach agreement on question of vesting; existence of 

agreement with respect to conditions for vesting of options involved factual 

questions that could not be determined as matter of law due to conflicting inferences 

that could be drawn from words and acts of parties. Alexander v. Codemasters 

Group Limited (2002) 104 Cal. App. 4th 129, 147, 127 Cal. Rptr. 2d 145

Trial court erred in finding that signed “Work Authorization and Contract” 

containing indemnity clause on reverse was not binding contract due to absence of 

mutual assent; parties’ course of dealings over years of using same document, 
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despite no actual negotiation of every term, established that oral agreement to do 

work included terms contained in that document, which was signed at end of each 

work day. Marin Storage & Trucking, Inc. v. Benco Contracting and Engineering, 

Inc. (2001) 89 Cal. App. 4th 1042, 1049–1051, 107 Cal. Rptr. 2d 645

Manifestation of willingness to enter into bargain is not offer if person to whom it is 

addressed knows, or has reason to know, that person making it does not intend to 

conclude bargain until he or she has made further manifestation of assent. Kruse v. 

Bank of America (1988) 202 Cal. App. 3d 38, 59, 248 Cal. Rptr. 217

Offeree is not bound by inconspicuous contractual provisions of which offeree was 

unaware and were contained in document whose contractual nature was not 

obvious, regardless of apparent manifestation of offeree to proposal. Windsor Mills, 

Inc. v. Collins & Aikman Corp. (1972) 25 Cal. App. 3d 987, 992–993, 101 Cal. 

Rptr. 347

Contract does not result when both parties understand no promise is intended. 

Findleton v. Taylor (1962) 208 Cal. App. 2d 651, 652, 25 Cal. Rptr. 439

Whether interchange of words constitutes binding contract depends on 

circumstances under which words were uttered, tone of voice used, and to whom 

they were addressed. Fowler v. Security-First Nat’l Bank (1956) 146 Cal. App. 2d 

37, 47, 303 P.2d 565

[8] Defenses

In breach of contract action, defendant was not required to file new answer reasserting 

its affirmative defenses made in answer to first amended complaint when claim in 

second amended complaint related to those affirmative defenses remained the same; 
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failure to file answer to second amended complaint did not result in waiver of those 

defenses. KST Data, Inc. v. DXC Tech. Co. (9th Cir. 2020) 980 F.3d 709, 714–716

Fact that party was compelled to enter into contract because of third person’s refusal to 

deal with party is no defense to breach of contract. Pacific Tel. & Tel. Co. v. MCI 

Telecommunications Corp. (9th Cir. 1981) 649 F.2d 1315, 1321–1322

Excuses for nonperformance not apparent on face of contract nor embraced within facts 

alleged in complaint are affirmative defenses. Eucalyptus Growers Ass’n v. Orange 

County Nursery & Land Co. (1917) 174 Cal. 330, 335, 163 P. 45

Defendant may assert limitation-of-liability clause against claim for breach of contract 

unless clause is unconscionable or contrary to public policy. Food Safety Net Servs. v. 

Eco Safe Sys. USA, Inc. (2012) 209 Cal. App. 4th 1118, 1126, 147 Cal. Rptr. 3d 634 

(summary judgment for defendant, affirmed)

Agreement to toll statute of limitation—that is, agreement to suspend running of 

limitation period—is not subject to requirements of Code Civ. Proc. § 360.5, which 

applies to waiver of statute-of-limitation defense and requires renewal of waiver every 

four years. Don Johnson Productions, Inc. v. Rysher Entertainment, LLC (2012) 209 

Cal. App. 4th 919, 928–930, 147 Cal. Rptr. 3d 590

Recission of contract is affirmative defense to be pleaded by defendant. Garratt v. 

Baker (1936) 5 Cal. 2d 745, 748, 56 P.2d 225; Stanton v. Santa Ana Sugar Co. (1927) 

84 Cal. App. 206, 208–209, 257 P. 907

Code Civ. Proc. § 366.2 (limitation of action on claim against person who dies before 

expiration of limitation period) did not apply to breach of contract action because it was 

based on claim that contract was breached by administrator of deceased party’s estate, 

not on claim that deceased party breached contract before dying, wherefore cause of 
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action did not arise before death. Dacey v. Taraday (2011) 196 Cal. App. 4th 962, 985–

986, 126 Cal. Rptr. 3d 804

Excuse for nonperformance of contract may not be generally pleaded or be based on 

general allegation of full performance but must be specifically pleaded, and complaint 

must show that plaintiff attempted in good faith to perform insofar as circumstances 

permitted. Durell v. Sharp Healthcare (2010) 183 Cal. App. 4th 1350, 1368–1369, 108 

Cal. Rptr. 3d 682; accord, Hale v. Sharp Healthcare (2010) 183 Cal. App. 4th 1373, 

1388, 108 Cal. Rptr. 3d 669

Defendant landowner, on being sued by real estate developer for breach of contract, 

could file anti-SLAPP motion because action was based on statements made and plans 

submitted to planning commission and city council (that is, protected activity) by 

defendant; however, developer made prima facie showing that land owner in fact 

breached contract, thus establishing probability that developer would prevail on 

complaint, and anti-SLAPP motion therefore was properly denied. Midland Pac. Bldg. 

Corp. v. King (2007) 157 Cal. App. 4th 264, 274–275, 68 Cal. Rptr. 3d 499

With respect to Code Civ. Proc. § 337 statute of limitations defense, plaintiff’s out-of-

state travel unrelated to interstate commerce may toll the statute pursuant to Code Civ. 

Proc. § 351; although Code Civ. Proc. § 351 impermissibly burdens interstate 

commerce with respect to residents who travel in the course of interstate commerce, 

tolling statutory periods for duration of out-of-state travel unrelated to interstate 

commerce does not violate commerce clause. Filet Menu, Inc. v. Cheng (1999) 71 Cal. 

App. 4th 1276, 1282–1284, 84 Cal. Rptr. 2d 384

Dismissal of defendant’s cross-complaint with prejudice did not preclude defendant 

from defending against complaint by introducing evidence tending to refute elements of 

breach of contract claim that had been generally denied by defendant. Walsh v. West 
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County Mission Community College District (1998) 66 Cal. App. 4th 1532, 1545–1547, 

78 Cal. Rptr. 2d 725

Denial of “execution” puts in issue whether defendant’s signature was obtained by 

fraud and whether instrument was delivered, but not defense of fraud in inducement or 

“sham transaction.” FPI Development, Inc. v. Nakashima (1991) 231 Cal. App. 3d 367, 

401–403, 282 Cal. Rptr. 508

Defense of prematurity of action must be timely raised by defendant and is waived if 

not raised. State Medical Education Bd. v. Roberson (1970) 6 Cal. App. 3d 493, 501, 86 

Cal. Rptr. 258

When plaintiff pleaded and defendant denied oral offer to do certain work, issue of 

whether offer had been made was raised, and whether offer was in fact made was not 

an affirmative defense. Leo F. Piazza Paving Co. v. Bebek & Brkich (1956) 141 Cal. 

App. 2d 226, 232, 296 P.2d 368

Defendant cannot rely on defense of estoppel unless it has been pleaded. Swanson v. 

Thurber (1955) 132 Cal. App. 2d 171, 181, 281 P.2d 642

[9] Demurrers

In action for damages or specific performance, by user of web site against web site 

operator, trial court properly sustained demurrer without leave to amend; limitation-of-

liability clause in web site’s “Terms of Service” precluded plaintiff’s claim for 

damages, and no provision of “Terms of Service” could serve as basis for specific 

performance. Lewis v. YouTube, LLC (2015) 244 Cal. App. 4th 118, 124–128, 197 Cal. 

Rptr. 3d 219
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In action for breach of fiduciary duty, court of appeal denied plaintiff’s petition for writ 

of mandate to compel trial court to vacate order sustaining demurrer; one contracting 

party’s right to contingent compensation in form of percentage of future revenues in 

exclusive control of other contracting party does not create fiduciary relationship in 

otherwise arm’s length business transaction. Wolf v. Superior Court (2003) 107 Cal. 

App. 4th 25, 30–31, 130 Cal. Rptr. 2d 860

Trial court improperly sustained defendant’s demurrer in action alleging that defendant 

offered the domain name “golf.tv” in Internet auction, that plaintiff accepted offer by e-

mail which entered highest bid, and that defendant memorialized contract by 

congratulatory e-mail to plaintiff entitled “E-mail invoice for domain registration”; 

plaintiff adequately pleaded cause of action for breach of contract. Lim v. The.TV Corp. 

Internat. (2002) 99 Cal. App. 4th 684, 690–693, 121 Cal. Rptr. 2d 333

When express promise on which cause of action depended was alleged for first time in 

fourth amended complaint with no explanation for change, and record from previous 

demurrers made clear that plaintiff considered related duty to arise from implied 

covenant of good faith and fair dealing, cause of action was sham, and demurrer was 

properly sustained without leave to amend. Amid v. Hawthorne Community Med. 

Group, Inc. (1989) 212 Cal. App. 3d 1383, 1387–1391, 261 Cal. Rptr. 240

In contract action, granting demurrer without leave to amend is improper if plaintiff 

might be able to show extrinsic circumstances indicating parties’ intent, thus curing 

contract’s uncertainty. Larwin-Southern Cal., Inc. v. JGB Inv. Co. (1979) 101 Cal. App. 

3d 626, 635, 162 Cal. Rptr. 52

Demurrer is properly sustained against party attempting to circumvent doctrine barring 

tort action by pleading action for breach of contract. Austin v. Regents of Univ. of Cal. 

(1979) 89 Cal. App. 3d 354, 358, 152 Cal. Rptr. 420
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[10] Execution of Contracts

Addition of “Pres.” after defendant’s signature did not change legal effect of document 

as defendant’s personal guaranty; to interpret document as guaranty by corporate 

general partner was objectively unreasonable because corporation was already liable 

without guaranty, and that interpretation would nullify guaranty. Home Federal Savings 

& L. Assn. v. Ramos (1991) 229 Cal. App. 3d 1609, 1613–1614, 284 Cal. Rptr. 1

Director, officer, or other agent signing corporation’s contract containing promise in 

proper form for an individual is not relieved from personal liability by addition to name 

of term such as “director” or “president”; these terms are merely descriptive of person 

rather than relationship in which person signs agreement; mere fact that person sustains 

agency relation to another does not prevent him or her from becoming personally liable 

on contract with third persons. Sebastian Int’l, Inc. v. Peck (1987) 195 Cal. App. 3d 

803, 808, 240 Cal. Rptr. 911

[11] Failure of Consideration

Important consideration in determining if party has substantially performed is whether 

or not deviations are so slight that they might have been made by one who was honestly 

endeavoring to comply with contract. Perry v. Quackenbush (1894) 105 Cal. 299, 309, 

38 P. 740

[12] Illegal Contracts

Under former Rule 2-200 [now see Rule 1.5.1], client’s written acknowledgment that 

he received and understood attorney’s letter regarding origin of referral fee did not 

constitute written consent to referral fee agreement; thus, agreement was unenforceable. 

Reeve v. Meleyco (2020) 46 Cal. App. 5th 1092, 1095, 260 Cal. Rptr. 3d 457
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Civ. Code § 1511 is not declaration that public policy of California is not to enforce 

contract that would be unenforceable under laws of another jurisdiction, but is 

codification of private law embodying common law defense and thus does not prohibit 

payment of commissions illegal under law of Saudi Arabia. Northrop Corp. v. Triad 

Intern. Marketing S.A. (9th Cir. 1987) 811 F.2d 1265, 1270–1271

Law firm that was barred from recovering under fee-sharing agreement with another 

firm, due to the absence of written client consent to the agreement required by Cal. 

Rules Prof. Conduct, former Rule 2-200, held entitled to recover from other firm in 

quantum meruit for reasonable value of services it rendered on client’s behalf. 

Huskinson & Brown, LLP v. Wolf (2004) 32 Cal. 4th 453, 464, 9 Cal. Rptr. 3d 693, 84 

P.3d 379

Cal. Rules Prof. Conduct, former Rule 2-200(A)(1) [now see Rule 1.5.1], precluded 

plaintiff attorney from sharing in fees due to noncompliance with rule’s written client 

consent requirement; attorneys who agreed to work as co-counsel on sexual harassment 

case were not “partners or associates” for purposes of exemption from rule; fee that 

parties negotiated without client’s consent was not proper basis for quantum meruit 

award. Chambers v. Kay (2002) 29 Cal. 4th 142, 162–163, 126 Cal. Rptr. 2d 536, 56 

P.3d 645

California courts will refuse to aid enforcement of contract illegal under Mexican law; 

comity is applicable when no California public policy is offended. Wong v. Tenneco, 

Inc. (1985) 39 Cal. 3d 126, 137–138, 216 Cal. Rptr. 412, 702 P.2d 570

Whether contract was unenforceable by unlicensed contractor under Bus. & Prof. Code 

§ 7031 would not be relevant in action for recovery of sum that plaintiff paid pursuant 

to that contract, for which plaintiff demands reimbursement from third person, in nature 
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of indemnification claim by one who paid what another in justice should pay. Barry v. 

OC Residential Props., LLC (2011) 194 Cal. App. 4th 861, 870, 123 Cal. Rptr. 3d 727

Neither Bus. & Prof. Code § 7031 (governing contractors) nor Bus. & Prof. Code 

§ 10136 (governing real estate brokers), both of which require that plaintiff seeking to 

recover compensation for acts for which license was required must allege possession of 

required license at time cause of action arose, prevent unlicensed plaintiff from seeking 

compensation for those acts for which no contractor’s license or real estate license was 

required, under contract that may be partially valid pursuant to severability doctrine of 

Civ. Code § 1599. MKB Mgmt., Inc. v. Melikian (2010) 184 Cal. App. 4th 796, 802–

806, 108 Cal. Rptr. 3d 899

Noncompetition and nonsolicitation clauses in employment agreements were void and 

unenforceable under Bus. & Prof. Code § 16600, and their use violated Bus. & Prof. 

Code § 17200. Dowell v. Biosense Webster, Inc. (2009) 179 Cal. App. 4th 564, 574, 

102 Cal. Rptr. 3d 1 (concluding also that so-called common law trade secret exception 

to stringent rule on covenants not to compete was probably no longer viable, but 

declining to decide that issue)

When contract called for plaintiff to provide range of services, some apparently 

requiring broker’s license, which plaintiff did not have, and others seemingly not 

requiring license, plaintiff was entitled to go to trial on claim for compensation 

respecting services that did not require license. Venturi & Co. LLC v. Pacific Malibu 

Dev. Corp. (2009) 172 Cal. App. 4th 1417, 1421–1422, 92 Cal. Rptr. 3d 123

Contract allowing purchaser to complete purchase of four acres of unsubdivided land if, 

at purchaser’s election, final map was recorded or purchaser “waived” recording of 

final map, thus allowed for sale of parcel of real property before final map had been 

filed, without being expressly conditioned on approval and filing of subdivision or 
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parcel map, and that would have violated Subdivision Map Act; contract was therefore 

void as matter of law at time it was executed. Sixells, LLC v. Cannery Bus. Park (2008) 

170 Cal. App. 4th 648, 653–654, 88 Cal. Rptr. 3d 235

With respect to illegal insurance contracts, Ins. Code § 700 (insurance company 

licensing statute) and policy behind that statute require that consumer who innocently 

purchases policy from company unlicensed in California may still enforce that 

insurance contract, even though it is illegal. Medina v. Safe-Guard Products, Internat., 

Inc. (2008) 164 Cal. App. 4th 105, 108109, 78 Cal. Rptr. 3d 672

No-hire provision in company’s standard contract for buying various consultants’ 

services, which bound consultant to pay damages if consultant hired any of company’s 

employees within one year, was not enforceable because it was very broad provision 

covering not only solicitation by consultant but also all hiring, it applied to all of 

company’s employees regardless of whether they worked with consultant or were even 

employed at time consultant rendered services, it was not necessary to protect 

company’s legitimate interests, and it was outweighed by public policy favoring 

freedom of mobility for employees. VL Systems, Inc. v. Unisen, Inc. (2007) 152 Cal. 

App. 4th 708, 718, 61 Cal. Rptr. 3d 818

Although action for breach of contract was unavailing because it was based on contract 

that was partly illegal and consequently wholly unenforceable (in violation of Bus. & 

Prof. Code § 6155, plaintiff was operating as unregistered attorney referral service), 

plaintiff could recover quantum meruit for lawful services (that is, services other than 

attorney referrals) performed pursuant to that contract; but recovery could not exceed 

amount that plaintiff would have recovered under that contract if it had been 

enforceable, and since that contract entitled plaintiff to fee only if referred lawyer won 

other party’s case, plaintiff’s quantum meruit recovery could be paid only from 
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whatever judgment or settlement proceeds that lawyer obtained for other party. Selten 

v. Hyon (2007) 152 Cal. App. 4th 463, 471–472, 60 Cal. Rptr. 3d 896

Because illegal contract is void, it cannot be ratified by any subsequent act. Black Hills 

Invs., Inc. v. Albertson’s, Inc. (2007) 146 Cal. App. 4th 883, 896, 53 Cal. Rptr. 3d 263

Substantial evidence supported trial court’s finding that singer’s personal manager 

violated Talent Agencies Act by procuring performance engagements without license, 

rendering contracts void and barring recovery of commission; defense of illegality 

based on public policy not waived by failure to include it as affirmative defense. Yoo v. 

Robi (2005) 126 Cal. App. 4th 1089, 1103, 24 Cal. Rptr. 3d 740

Agreement for establishment of plant in Iran to manufacture computer products to be 

sold in Iran held unenforceable as illegal and against public policy; agreement violated 

U.S. presidential executive orders and implementing regulations prohibiting U.S. 

persons from transactions relating to the supply of technology to Iran. Kashani v. Tsann 

Kuen China Enterprise, Ltd. (2004) 118 Cal. App. 4th 531, 537, 13 Cal. Rptr. 3d 174

Contract between husband and wife providing for liquidated damages for infidelity held 

unenforceable because it was contrary to public policy underlying no-fault provisions 

for dissolution of marriage. Diosdado v. Diosdado (2002) 97 Cal. App. 4th 470, 474, 

118 Cal. Rptr. 2d 494

Attorney who made case referral to another attorney had no viable contract for sharing 

of fees when contract did not comply with Cal. Rules Prof. Conduct, former Rule 2-

200, which prohibits fee-sharing unless specified conditions such as written client 

consent are met; policy considerations that caused enactment of Rule 2-200 for benefit 

of public also require that fee sharing agreement not be enforced by court of law. 

Margolin v. Shemaria (2000) 85 Cal. App. 4th 891, 903, 102 Cal. Rptr. 2d 502
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Confidentiality clause in settlement agreement that prohibited securities customer from 

discussing dealer’s misconduct with regulatory authorities was void and unenforceable 

as violation of public policy set forth in securities laws and regulations. Cariveau v. 

Halferty (2000) 83 Cal. App. 4th 126, 138, 99 Cal. Rptr. 2d 417

Agreement by unmarried couple to grant male partner paternity rights to child 

conceived by artificial insemination was not against public policy, and served rather 

than contravened family law policies to legitimate children and provide for their 

support. Dunkin v. Boskey (2000) 82 Cal. App. 4th 171, 189–190, 98 Cal. Rptr. 2d 44

Sperm bank’s agreement with potential parents precluding disclosure of donor’s 

identity and other information under all circumstances was contrary to public policy 

and unenforceable, because Fam. Code § 7613 permits disclosure of insemination 

records under certain circumstances. Johnson v. Superior Court (2000) 80 Cal. App. 4th 

1050, 1065–1067, 95 Cal. Rptr. 2d 864

Promise of married person to support his or her lover is unenforceable when they never 

lived together and sexual services were inseparable part of consideration. Taylor v. 

Fields (1986) 178 Cal. App. 3d 653, 663–665, 224 Cal. Rptr. 186

[13] Implied Contracts

No implied agreement to modify a written contract can arise from the conduct of the 

parties when the contract expressly requires any modification to be in writing. Warner 

Bros. Int’l TV Distrib. v. Golden Channels & Co. (9th Cir. 2008) 522 F.3d 1060, 1069

Implied-in-fact contract consists of obligations arising from mutual agreement and 

intent to promise, when agreement and promise have not been expressed in words. 

Silva v. Providence Hosp. of Oakland (1939) 14 Cal. 2d 762, 773, 97 P.2d 798
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There was no basis, under implied-in-law contract theory, for laboratory to prevail on 

nonpayment claim against association that coordinated independent physicians’ 

delivery of services to members of health-care plans, when laboratory rendered testing 

services to those physicians after termination of contract between association and 

laboratory. Unilab Corp. v. Angeles-IPA (2016) 244 Cal. App. 4th 622, 642, 198 Cal. 

Rptr. 3d 211

No contract was implied by city’s adoption of resolution that created modified 

regulatory framework in form of subsidy for certain taxicab operators, when there was 

no intent to grant private rights of contract, nor any promise by city to pay for services 

rendered, nor any vested right of taxicab operators to receive compensation on 

performance. Cotta v. City and County of San Francisco (2007) 157 Cal. App. 4th 

1550, 1563, 69 Cal. Rptr. 3d 612

Implied contract of state is of equal dignity to express contract for purposes of 

prohibitions against impairment of contractual obligations. California Teachers Ass’n 

v. Cory (1984) 155 Cal. App. 3d 494, 505, 202 Cal. Rptr. 611

Legislative intent to grant contractual right is implied from statute if it contains 

unambiguous element of exchange of consideration by private party for consideration 

offered by State. California Teachers Ass’n v. Cory (1984) 155 Cal. App. 3d 494, 505

[14] Incapacity of Parties

Imposition of conservatorship without finding of incompetence does not deprive 

conservatee of capacity to contract. Board of Regents v. Davis (1975) 14 Cal. 3d 33, 36, 

120 Cal. Rptr. 407, 533 P.2d 1047

[15] Interpretation of Contracts
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[a] Contract of Adhesion

Contract of adhesion defined; because Legislature has determined that parties to real 

estate transaction should not rely on real estate brokers for tax advice, term in listing 

agreement so stating was not within reasonable expectation of seller or oppressive, 

and thus not adhesive. Carleton v. Tortosa (1993) 14 Cal. App. 4th 745, 759, 17 

Cal. Rptr. 2d 734

[b] Duration of Contract

Requirements contract was not terminable at will but had express termination 

clause; thus trial court should have awarded damages from date of breach to date of 

trial. RMR Equipment Rental, Inc. v. Residential Fund 1347, LLC (2021) 65 Cal. 

App. 5th 383, 386, 280 Cal. Rptr. 3d 6

Trial court did not err in concluding that city’s “amendment” to expired contract 

with outdoor advertising company was in fact new agreement for billboards enacted 

in violation of voters’ ballot initiative; contract had expired by its terms and thus 

could not be extended or modified. Citizens for Amending Proposition L v. City of 

Pomona (2018) 28 Cal. App. 5th 1159, 1189–1190, 239 Cal. Rptr. 3d 750

Unambiguous language that contract would continue until grounds arose for 

termination was a valid, express contractual term of duration; termination was only 

for cause, and not at will. Zee Med. Distrib. Ass’n, Inc. v. Zee Med., Inc. (2000) 80 

Cal. App. 4th 1, 13–14, 94 Cal. Rptr. 2d 829

Under contracts that provide no fixed date for termination of promisor’s obligation 

but condition obligation on event that necessarily implies termination, obligation is 

continuing until that event occurs; hence, agreement to pay percentage of billings on 

sales to specific accounts is construed to continue for as long as sales to those 
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accounts are made. Lura v. Multaplex, Inc. (1982) 129 Cal. App. 3d 410, 414–415, 

179 Cal. Rptr. 847

[c] Extrinsic Evidence to Explain Meaning of Contract

Court may interpret contract without recourse to extrinsic evidence if contract terms 

are unambiguous. Crow Winthrop Dev. Ltd. Pshp. v. Jamboree LLC (9th Cir. 2001) 

241 F.3d 1121, 1124 (bankruptcy court properly determined validity of change in 

ownership provision)

Civ. Code § 1647 requires court to consider extrinsic evidence regarding 

circumstances surrounding agreement’s formation, and when inferences reasonably 

support party’s interpretation, jury must test credibility of that interpretation and 

extrinsic evidence. Miller v. Fairchild Industries, Inc. (9th Cir. 1989) 885 F.2d 498, 

507–508

Summary judgment is not proper when agreement is ambiguous on its face; court 

must consider extrinsic evidence regarding circumstances of formation of contract 

and subsequent conduct of parties that supports reasonable interpretation of 

contract. IBEW, Local 47 v. Southern California Edison Co. (9th Cir. 1989) 880 

F.2d 104, 107–108 (third-party beneficiary issue)

Trial court is required to consider proffered extrinsic evidence even if contract is not 

ambiguous, but evidence is admissible only if written agreement is reasonably 

susceptible to interpretation consistent with proffered extrinsic evidence. Barris 

Industries, Inc. v. Worldvision Enterprises, Inc. (9th Cir. 1989) 875 F.2d 1446, 

1450

Trial court correctly concluded that arbitration clause was reasonably susceptible to 

conflicting interpretations, and court acted within its discretion in considering 
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extrinsic evidence of parties’ intent, including receipt of oral testimony at special 

hearing; record demonstrated that substantial evidence supported trial court’s 

conclusion as to parties’ intent and court’s determination that there was no 

agreement to arbitrate issues raised in pending complaint. Burch v. Premier Homes, 

LLC (2011) 199 Cal. App. 4th 730, 734, 131 Cal. Rptr. 3d 855

When party attaches contract to complaint and alleges party’s interpretation of 

contract, failure to plead what extrinsic evidence will be offered does not waive or 

forfeit any right to introduce such evidence. Hervey v. Mercury Cas. Co. (2010) 185 

Cal. App. 4th 954, 962, 110 Cal. Rptr. 3d 890

When party contends that language of contract is ambiguous, test for admissibility 

of extrinsic evidence to explain meaning of contract is not whether contract appears 

to court to need interpreting but whether offered evidence is relevant to prove 

meaning to which language of instrument is reasonably susceptible; therefore, court 

must provisionally receive all credible evidence concerning parties’ intentions, to 

determine whether contract language is reasonably susceptible to interpretation 

urged by party; and if, in light of extrinsic evidence, language is reasonably 

susceptible to interpretation urged, then extrinsic evidence is admitted to aid in 

interpreting contract. Wagner v. Columbia Pictures Indus. (2007) 146 Cal. App. 4th 

586, 589–590, 52 Cal. Rptr. 3d 898

Trial court erred in finding that term “gross receipts” in author’s royalty contract 

meant only cash, and in rejecting expert extrinsic evidence that in context of 

entertainment industry term meant both money and value of other consideration 

received when not otherwise limited or defined by contract. Wolf v. Superior Court 

(2004) 114 Cal. App. 4th 1343, 1346, 1354–1355, 8 Cal. Rptr. 3d 649
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Substantial evidence supported trial court’s ruling that phrase “forgiveness or 

discharge of debt” in contingency fee clause in attorney fee agreement was not 

ambiguous, and that undetermined and unrecovered claims did not constitute 

forgiveness or discharge of debt. Beard v. Goodrich (2003) 110 Cal. App. 4th 1031, 

1039, 2 Cal. Rptr. 3d 160

Parol evidence rule did not bar extrinsic evidence introduced to assist court in 

ascertaining intent of parties regarding ambiguity of floor flatness standard in 

structural concrete subcontract. Darling v. Controlled Environments Construction, 

Inc. (2001) 89 Cal. App. 4th 1221, 1234–1235

Trial court committed reversible error in rejecting almost all exhibits and refusing to 

interpret agreements to determine formula for establishing rent or to consider 

extrinsic evidence pertinent to issue. Southern Pacific Transportation Company v. 

Santa Fe Pacific Pipelines Inc. (1999) 74 Cal. App. 4th 1232, 1245–1246, 88 Cal. 

Rptr. 2d 777

Parol evidence rule did not bar extrinsic evidence introduced by third party 

regarding intent of parties to release. Neverkovec v. Fredericks (1999) 74 Cal. App. 

4th 337, 350–353, 87 Cal. Rptr. 2d 856

When defendant made no showing that contract was ambiguous or uncertain but 

claimed that parties had implied agreement to delete covenants implied by statute, 

grant of summary judgment for defendant was error. Fidelity National Title Ins. Co. 

v. Miller (1989) 215 Cal. App. 3d 1163, 1172–1173, 264 Cal. Rptr. 17

Sustaining demurrer was improper when extrinsic evidence should have been 

admitted to interpret contract provision. Southern Pacific Land Co. v. Westlake 

Farms, Inc. (1987) 188 Cal. App. 3d 807, 815–817

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:494K-YDV0-0039-43PM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:494K-YDV0-0039-43PM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:438D-D1P0-0039-43NV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:438D-D1P0-0039-43NV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XDW-84J0-0039-41SM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XDW-84J0-0039-41SM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XDW-84J0-0039-41SM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3X6S-SXD0-0039-44TD-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3X6S-SXD0-0039-44TD-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-HYX0-003D-J3GK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-HYX0-003D-J3GK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-JVY0-003D-J29C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-JVY0-003D-J29C-00000-00&context=1000516


13 California Forms of Pleading and Practice--Annotated § 140.83

Page 34 of 59

Latent ambiguity exists when language that appears to be perfectly clear is in fact 

susceptible to more than one reasonable interpretation; extrinsic evidence is 

admissible to determine existence of, and to resolve, latent ambiguity. Los Angeles 

City Employees Union v. City of El Monte (1985) 177 Cal. App. 3d 615, 622–623, 

220 Cal. Rptr. 411

When guaranty instrument had blanks as to amount guaranteed, extrinsic evidence 

of intent that amount be unlimited was admissible to interpret instrument. RCA 

Corp. v. Hunt (1982) 133 Cal. App. 3d 903, 905–906, 184 Cal. Rptr. 633

[d] Implied Covenants

Same conduct that constitutes price-fixing conspiracy by consortium of purchasers 

under contract constitutes breach of duty of good faith imposed by State of 

California v. Chevron Corp. (9th Cir. 1989) 872 F.2d 1410, 1413–1414, 

(considering federal and California antitrust claims and California bad faith claim)

Allegation that defendant city breached implied covenant of good faith and fair 

dealing by preventing plaintiff entertainment production company from even 

submitting entertainment proposals for consideration adequately alleged breach of 

contract for amphitheater productions. Pasadena Live, LLC v. City of Pasadena 

(2004) 114 Cal. App. 4th 1089, 1092–1094, 8 Cal. Rptr. 3d 233

Covenant of good faith and fair dealing not implied so as to prohibit defendant 

lender from doing what it was expressly permitted to do under loan agreement-

withhold loan funds when conditions precedent to its performance were not fulfilled 

to its satisfaction; defendant had no duty to act in good faith when making 

determination of satisfaction; it was required only to make objectively reasonable 
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decision. Storek & Storek, Inc. v. Citicorp Real Estate, Inc. (2002) 100 Cal. App. 

4th 44, 55–58, 64, 122 Cal. Rptr. 2d 267

Implied covenant of good faith and fair dealing in commercial lease and 

development agreement required land owner to do everything possible to 

accomplish purpose of lease; failure to do so was breach of implied covenant. 

Ocean Services Corp. v. Ventura Port Dist. (1993) 15 Cal. App. 4th 1762, 1780–

1782, 19 Cal. Rptr. 2d 750

Implied covenant of good faith and fair dealing is not broad enough to require party, 

absent special circumstances such as letter of intent or acts constituting estoppel, to 

negotiate in good faith for modification or extension, or, once negotiations have 

commenced, to impose duty not to be unreasonable or not to break off negotiations 

for any reason or for no reason. Racine & Laramie, Ltd. v. Department of Parks & 

Recreation (1992) 11 Cal. App. 4th 1026, 1034–1035, 14 Cal. Rptr. 2d 335

Bank signature cards executed by customer do not contain implied promise of 

customer to refrain from writing checks on checking accounts without sufficient 

funds (NSF checks). Shapiro v. United California Bank (1982) 133 Cal. App. 3d 

256, 263, 184 Cal. Rptr. 34

[e] Implied Terms

When parties failed to agree on termination provision for oral contract under which 

X was to receive commission based on percentage of orders booked for procuring 

customer (with continuing relationship) for Y, and Y unilaterally discharged X, X 

was entitled to post-termination commissions for reasonable period based on 

quantum meruit. Watson v. Wood Dimension, Inc. (1989) 209 Cal. App. 3d 1359, 

1363–1364, 257 Cal. Rptr. 816
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[f] Interpretation Against Party Causing Uncertainty

Contract, even adhesion contract, is not to be construed against party causing 

uncertainty unless and until established rules of interpretation are unsuccessful in 

removing uncertainty. Mogil v. California Physicians Corp. (1990) 218 Cal. App. 

3d 1030, 1040, 267 Cal. Rptr. 487

Prepayment clause was ambiguous and was construed against drafter of contract; 

plaintiff, who borrowed from defendant drafter, was entitled to offset prepaid 

interest when payment of specified sum was made in accordance with clause. Sands 

v. E.I.C., Inc. (1981) 118 Cal. App. 3d 231, 234–236, 173 Cal. Rptr. 342

[g] Reasonable Interpretation

EPA order requiring business to remediate pollution did not initiate “suit” within 

meaning of insurance policies and thus did not give rise to insurers’ duty to defend; 

use of word “suit” in policies was not ambiguous, as reasonable interpretation of 

that term is “lawsuit” (that is, court proceeding initiated by filing of complaint), and 

construction that included pre-complaint notices was not reasonable. Foster-

Gardner, Inc. v. National Union Fire Insurance Company (1998) 18 Cal. 4th 857, 

879–880, 77 Cal. Rptr. 2d 107, 959 P.2d 265

[h] Several Instruments Taken Together

When motorcycle purchase agreement did not contain arbitration clause but separate 

bank finance agreement did, seller was not entitled to compel arbitration on single 

transaction theory; seller was not party to arbitration clause, agent of party to 

arbitration clause, or third-party beneficiary of arbitration clause. Fuentes v. 

TMCSF, Inc. (2018) 26 Cal. App. 5th 541, 545, 237 Cal. Rptr. 3d 256
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Stock purchase agreement and employment agreement, which contained different 

covenants not to compete, were entered into at roughly same time and were parts of 

single transaction for sale of business; therefore, they had to be read together. 

Fillpoint, LLC v. Maas (2012) 208 Cal. App. 4th 1170, 1178, 146 Cal. Rptr. 3d 194

Partnership agreement executed before construction agreement, which authorized 

general partners to bind limited partnership to construction agreement, was not one 

with construction agreement so as to give general partners benefit of attorney’s fee 

provision in suit by limited partners for breach of partnership agreement. Pilcher v. 

Wheeler (1992) 2 Cal. App. 4th 352, 355–357, 3 Cal. Rptr. 2d 533

Letter of commitment to extend permanent financing and construction loan 

agreement were taken together. Peterson Development Co. v. Torrey Pines Bank 

(1991) 233 Cal. App. 3d 103, 114, 284 Cal. Rptr. 367

Rule under Civ. Code § 1642 that several contracts relating to same matter are to be 

taken together was applicable to interpretation of transaction in which auto insurer 

issued separate liability policies on two of insured’s three vehicles. Colonial 

Insurance Co. v. Montoya (1986) 184 Cal. App. 3d 74, 83, 228 Cal. Rptr. 833

Whether several writings compose one transaction is question of fact. Nevin v. Salk 

(1975) 45 Cal. App. 3d 331, 338, 119 Cal. Rptr. 370

[16] Mutuality of Obligation

Satisfaction clause in real estate contract did not render contract unenforceable for lack 

of mutuality, since promisor’s duty to act in good faith was adequate consideration to 

support contract. Larwin-Southern Cal., Inc. v. JGB Inv. Co. (1979) 101 Cal. App. 3d 

626, 640, 162 Cal. Rptr. 52
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[17] Offer

[a] Generally

Licensed auto dealer’s newspaper advertisement for sale of particular vehicle at 

specified price constituted offer that was accepted by customer’s tender of the 

advertised price. Donovan v. RRL Corp. (2001) 26 Cal. 4th 261, 271, 276, 109 Cal. 

Rptr. 2d 807, 27 P.3d 702 (construing offer in light of Veh. Code § 11713.1(e), 

which states it is a violation of Vehicle Code for dealer to fail to sell vehicle at 

advertised price)

Common-law contract principles applied to contracts for sale of surplus school 

property under Naylor Act (former Educ. Code § 39390 et seq.); district’s notice of 

“offer to sell” was actually only invitation to accept offers on specified terms; thus, 

city’s responses were not acceptances and did not result in contract. City of 

Moorpark v. Moorpark Unified School Dist. (1991) 54 Cal. 3d 921, 930–931, 1 Cal. 

Rptr. 2d 896, 819 P.2d 854

Lottery advertisements are not offers to potential purchasers to enter into unilateral 

contracts by buying lottery tickets; thus, potential purchaser who could not purchase 

ticket with chosen numbers because ticket machine malfunctioned had no cause of 

action against state or retailer for breach of contract. Brown v. California State 

Lottery Com. (1991) 232 Cal. App. 3d 1335, 1339–1340, 284 Cal. Rptr. 108

[b] Option Supported by Consideration

Letter of commitment for which fee was paid was option to addressee to obtain loan 

at specific term. Peterson Development Co. v. Torrey Pines Bank (1991) 233 Cal. 

App. 3d 103, 115, 284 Cal. Rptr. 367
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Dual nature of option; after exercise of option, optionee is entitled to specific 

performance of transfer relating back to time option was given. In re Marriage of 

Joaquin (1987) 193 Cal. App. 3d 1529, 1532–1533, 239 Cal. Rptr. 175

Option supported by consideration is irrevocable offer, open for prescribed period; 

unlike conditional or qualified acceptance in formation stage of contract, purported 

exercise of option that is qualified or conditional does not itself terminate option if 

time remains during term of option in which unauthorized qualification or condition 

may be removed and option may be exercised absolutely. C. Robert Nattress & 

Associates v. CIDCO (1986) 184 Cal. App. 3d 55, 66–67, 229 Cal. Rptr. 33

Although numerous decisions refer to exercise of option as acceptance of 

irrevocable offer, more accurate definition is that option is contract by which owner 

of property vests another with exclusive right to purchase property at stipulated sum 

within limited or reasonable period in future. C. Robert Nattress & Associates v. 

CIDCO (1986) 184 Cal. App. 3d 55, 66, 229 Cal. Rptr. 33

Right of first refusal, that is, preemptive right to purchase property on terms and 

conditions of offer to purchase by third person, becomes option of sorts after bona 

fide offer to purchase has been made to owner by third person. C. Robert Nattress & 

Associates v. CIDCO (1986) 184 Cal. App. 3d 55, 66, 229 Cal. Rptr. 33

Doctrine of substantial performance was not applicable to extend term of option to 

allow exercise after expiration of stated term; doctrine of relief from forfeiture 

under Civ. Code § 3275 was similarly unavailable to allow optionee to recover price 

increment under new and more costly contract that optionee was forced to negotiate 

because of failure to exercise option within prescribed period. Bekins Moving & 

Storage Co. v. Prudential Ins. Co. (1985) 176 Cal. App. 3d 245, 251–254, 221 Cal. 

Rptr. 738
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Option given for consideration is not permitted to be terminated without consent of 

optionee during period specified. Prather v. Vasquez (1958) 162 Cal. App. 2d 198, 

204, 327 P.2d 963

[18] Oral and Written Contracts

In action for breach of real estate contract, plaintiff’s successor in interest should not 

have been permitted to amend pleadings to conform to proof and assert claim for 

breach of written contract, in addition to original claim for breach of oral contract; 

defendants were unfairly prejudiced because plaintiff had testified at his deposition that 

only loan agreement between parties concerning property was oral agreement and that 

he had no knowledge of any agreement in nature of written lease-option; this testimony 

had reasonably limited focus of defendants’ discovery efforts and manner in which they 

had prepared for trial; and at time of trial, plaintiff was deceased and so could not have 

been questioned on any issues relevant to alleged written lease-option agreement. 

Garcia v. Roberts (2009) 173 Cal. App. 4th 900, 913, 93 Cal. Rptr. 3d 286

Oral modification of written contract is valid executed oral agreement when promisee 

performs according to oral terms and gives valid consideration for new agreement by 

relinquishing right to certain benefits under original written agreement. Sanders 

Construction Co. v. San Joaquin First Fed. Sav. & Loan Assn. (1982) 136 Cal. App. 3d 

387, 396–397, 186 Cal. Rptr. 218

Letter from one party reminding other party of terms of orally made agreement is not 

sufficient to bring contract within statute of limitations for written contracts. Citizens 

Cas. Co. v. Otis Clark & Co. (1971) 19 Cal. App. 3d 294, 299–300, 96 Cal. Rptr. 838

[19] Parol Evidence Rule
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Bankruptcy court did not err in precluding introduction of parol evidence to interpret 

settlement agreement; provision was not reasonable susceptible to meaning offered. In 

re Bennett (9th Cir. 2002) 298 F.3d 1059, 1064–1065

Parol evidence rule cannot be used as shield to prevent proof of fraud. Riverisland Cold 

Storage, Inc. v. Fresno-Madera Production Credit Assn. (2013) 55 Cal. 4th 1169, 

1182, 151 Cal. Rptr. 3d 93, 291 P.3d 316, overruling Bank of Am. v. Pendergrass 

(1935) 4 Cal. 2d 258, 263, 48 P.2d 659 (which created a limitation on fraud exception 

to parol evidence rule); see Code Civ. Proc. § 1856(g) (fraud exception to parol 

evidence rule)

Termination of underlying breach of contract and fraud action in favor of defendant 

based on parol evidence rule satisfied favorable termination element of that party’s 

subsequent malicious prosecution claim. Casa Herrera, Inc. v. Beydoun (2004) 32 Cal. 

4th 336, 339, 349, 9 Cal. Rptr. 3d 97, 83 P.3d 497

Parol evidence was not available to explain meaning of written agreement that did not, 

on its face, clearly provide for compounding of interest by securities broker on 

customer debit-balance accounts. McConnell v. Merrill Lynch, Pierce, Fenner & Smith, 

Inc. (1983) 33 Cal. 3d 816, 191 Cal. Rptr. 458, 662 P.2d 916

Insured was entitled to submit parol evidence to support her interpretation of 

ambiguous health insurance policy term governing age rating. Kavruck v. Blue Cross of 

California (2003) 108 Cal. App. 4th 773, 782–784, 134 Cal. Rptr. 2d 152

Parol evidence rule did not constitute defense or bar to claim based on Civ. Code 

§ 1770(a)(14) (Consumer Legal Remedies Act). Wang v. Massey Chevrolet (2002) 97 

Cal. App. 4th 856, 870, 118 Cal. Rptr. 2d 770
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Contract that was integrated and in unambiguous terms required only notice for 

termination was not on its face reasonably susceptible of good cause requirement; 

because plaintiff offered no extrinsic evidence indicating contract was susceptible of 

such a meaning, parol evidence was not admissible to prove terms of contract. Bionghi 

v. Metropolitan Water District of Southern California (1999) 70 Cal. App. 4th 1358, 

1369, 83 Cal. Rptr. 2d 388

Parol evidence was admissible to show creation of new agreement at termination of 

written agreement rather than to alter written agreement; admission of evidence was 

necessary to resolve ambiguity of written agreement. Girard v. Ball (1981) 125 Cal. 

App. 3d 772, 785–786, 178 Cal. Rptr. 406

[20] Performance

[a] Equitable Estoppel

Equitable estoppel was not available to bar collection of prepayment penalty when 

collection agent mistakenly accepted payoff from note maker’s agent without 

penalty and maker’s agent knew of clear penalty language in note. Sanguansak v. 

Myers (1986) 178 Cal. App. 3d 110, 117–118, 223 Cal. Rptr. 490

Equitable estoppel was applicable to estop payee from asserting maker’s liability on 

note after maker did what payee instructed maker to do in response to maker’s 

request that payee accept third person’s payoff and relinquish its security interest. 

San Diego Credit Union v. Smith (1986) 176 Cal. App. 3d 919, 922–923, 222 Cal. 

Rptr. 467

Civ. Code § 1606, which provides that moral obligation may be sufficient 

consideration, was not applicable to revive obligation that payee was equitably 
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estopped from asserting, thus extension agreement was not binding on maker. San 

Diego Credit Union v. Smith (1986) 176 Cal. App. 3d 919, 923–924, 222 Cal. Rptr. 

467

[b] Joint Obligors

Performance by one of several joint obligors extinguishes liability of all. Los 

Angeles National Bank v. Vance (1908) 9 Cal. App. 57, 59, 98 P. 58

[c] Offer of Performance

Neither Civ. Code § 1501 (waiver of inadequacies of tendered performance if no 

objection made at time of tender) nor Code Civ. Proc. § 2076 (same) prohibited 

collection of prepayment penalty after collection agent mistakenly accepted payoff 

from note maker’s agent without penalty; Civ. Code § 1501 and Code Civ. Proc. 

§ 2076 apply to intentional failures to demand proper tender. Sanguansak v. Myers 

(1986) 178 Cal. App. 3d 110, 115–117, 223 Cal. Rptr. 490

[d] Time of Performance

Civ. Code §§ 9and 11, stating that whenever legal or contractual act is required to be 

performed on holiday, it may be performed on next business day without any 

adverse consequence, do not apply to national bank’s credit card payment due dates 

because those state laws are preempted by federal law stating that national bank 

may make non-real-estate loans without regard to state law limitations concerning 

terms of credit, including schedule for repayment of principal and interest and 

payments due [12 C.F.R. § 7.4008(d)(4), formerly section 7.4008(d)(2)(iv)]. Miller 

v. Bank of Am. (2009) 170 Cal. App. 4th 980, 982, 88 Cal. Rptr. 3d 723
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Code Civ. Proc. § 12a, which extends time to perform act to next non-holiday if 

performance falls due on Saturday or other holiday, does not apply to acts governed 

solely by contractual provisions; that section, therefore, did not extend time in 

which tenants could exercise option to extend lease when act fell due on Saturday 

but was performed on Monday. Gans v. Smull (2003) 111 Cal. App. 4th 985, 990

Time is not of essence of contract unless it is so declared. Baypoint Mortgage Corp. 

v. Crest Premium Real Estate etc. Trust (1985) 168 Cal. App. 3d 818, 825–826, 214 

Cal. Rptr. 531

When only reasonable inference was that parties intended covenant to be effective 

immediately, time for performance of covenant not to compete contained in option 

contract commenced on execution and delivery of option contract, not on exercise 

of option. Hoover Community Hotel Development Corp. v. Thomson (1985) 167 

Cal. App. 3d 1130, 1139, 213 Cal. Rptr. 750

[21] Personal Service Contracts

That hospital had contract with law enforcement agencies to provide care to crime 

victims was not sufficient to give rise to personal service contract between rape victim 

and hospital. Brownfield v. Daniel Freeman Marina Hospital (1989) 208 Cal. App. 3d 

405, 411–412, 256 Cal. Rptr. 240

[22] Promissory Estoppel as Substitute for Consideration

Dismissal of promissory estoppel claim affirmed; alleged representations did not 

constitute actionable promises because they were too vague and indefinite to be 

enforceable. Glen Holly Entm’t Inc. v. Tektronix Inc. (9th Cir. 2003) 352 F.3d 367, 381
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Doctrine of promissory estoppel applied (although fitting circumstances imperfectly) to 

public contract context; lowest responsible bidder wrongfully denied public contract 

had cause of action for monetary damages against public entity; damages included bid 

preparation costs but not lost profits. Kajima/Ray Wilson v. Los Angeles MTA (2000) 23 

Cal. 4th 305, 315–317, 96 Cal. Rptr. 2d 747

Doctrine of promissory estoppel is essentially equitable in nature, developed to provide 

remedy not generally available in courts of law before 1850; consequently neither party 

is entitled to jury trial as matter of right. C & K Engineering Contractors v. Amber Steel 

Co. (1978) 23 Cal. 3d 1, 8, 11, 151 Cal. Rptr. 323, 587 P.2d 1136

Trial court correctly granted lender’s motion for summary judgment on homeowners’ 

claim of promissory estoppel based on breach of alleged oral promise to extend date of 

foreclosure sale; homeowners could not show that there was any triable issue of fact as 

to whether they relied to their detriment on that promise. Jones v. Wachovia Bank 

(2014) 230 Cal. App. 4th 935, 947–948, 179 Cal. Rptr. 3d 21

Homeowners, whose underwater mortgage loan was foreclosed, sued lending bank, 

loan servicer, and related parties, on claims arising from incompetent or negligent 

administration of loan modification program in which plaintiffs were participating at 

time of foreclosure; complaint adequately, if inartfully, alleged alternative causes of 

action against bank for breach of contract and promissory estoppel with respect to 

agreement with bank for plaintiffs’ participation in that program. Fleet v. Bank of Am. 

(2014) 229 Cal. App. 4th 1403, 1410, 1412–1413, 178 Cal. Rptr. 3d 18

Doctrine of promissory estoppel will not apply when promise of sufficient 

definitiveness and clarity is not found. Lange v. TIG Ins. Co. (1998) 68 Cal. App. 4th 

1179, 1186–1187, 81 Cal. Rptr. 2d 39
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Party asserting promissory estoppel is required to establish that injury resulted from 

reliance on promise. Thomson v. International Alliance of Stage Employees (1965) 232 

Cal. App. 2d 446, 454, 42 Cal. Rptr. 785

[23] Termination

[a] Generally

Party to contract, which was freely negotiated between sophisticated parties, 

effectively terminated contract by giving notice to other party pursuant to provision 

that empowered either party to terminate contract “for any reason” by giving notice, 

if specified condition had not been satisfied by specified date; implied covenant of 

good faith and fair dealing did not prevent party’s exercising that contractual right 

to terminate even though terminating party was responsible for failure to satisfy 

crucial condition. Thrifty Payless, Inc. v. Mariners Mile Gateway, LLC (2010) 185 

Cal. App. 4th 1050, 1060–1064, 111 Cal. Rptr. 3d 173

When parties failed to agree on termination provision for oral contract under which 

X was to receive commission based on percentage of orders booked for procuring 

customer (with continuing relationship) for Y, and Y unilaterally discharged X, X 

was entitled to post-termination commissions for reasonable period based on 

quantum meruit. Watson v. Wood Dimension, Inc. (1989) 209 Cal. App. 3d 1359, 

1363–1364, 257 Cal. Rptr. 816

[b] Breach of Implied Covenant of Good Faith and Fair Dealing

Author-publisher relationship did not warrant tort damages for bad faith breach of 

implied covenant of good faith and fair dealing when author had published many 

works, bargaining positions were equal, and motive for entering contract was profit. 
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Denholm v. Houghton Mifflin Co. (9th Cir. 1990) 912 F.2d 357, 361–362 (diversity 

case applying California law)

Homeowners, whose underwater mortgage loan was foreclosed, sued lending bank, 

loan servicer, and related parties, on claims arising from incompetent or negligent 

administration of loan modification program in which plaintiffs were participating 

at time of foreclosure; complaint adequately, if inartfully, alleged cause of action 

against bank for breach of covenant of good faith and fair dealing in agreement with 

bank for plaintiffs’ participation in that program. Fleet v. Bank of Am. (2014) 229 

Cal. App. 4th 1403, 1409–1410, 178 Cal. Rptr. 3d 18

Although defendant’s breach of implied covenant of good faith and fair dealing may 

be entirely independent of plaintiff’s duty to perform under alleged contract, case is 

otherwise when implied-covenant cause of action is essentially based on same 

allegations as breach of contract; in that case, plaintiff cannot state cause of action 

for breach of implied covenant without adequately pleading plaintiff’s performance 

or excuse for nonperformance. Durell v. Sharp Healthcare (2010) 183 Cal. App. 4th 

1350, 1369, 108 Cal. Rptr. 3d 682 (implied-covenant cause of action failed because 

complaint did not adequately plead excuse for nonperformance)

Cause of action for breach of implied covenant was duplicative of cause of action 

for breach of contract when it relied on same acts and sought same damages, and 

thus could be disregarded. Bionghi v. Metropolitan Water District of Southern 

California (1999) 70 Cal. App. 4th 1358, 1370, 83 Cal. Rptr. 2d 388, citing Careau 

& Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal. App. 3d 1371, 1395, 

272 Cal. Rptr. 387, below

Cause of action for breach of implied covenant of good faith and fair dealing is not 

stated in absence of valid contract to which covenant applies. Pacific States 
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Enterprises, Inc. v. City of Coachella (1993) 13 Cal. App. 4th 1414, 1425, 17 Cal. 

Rptr. 2d 68

When plaintiff has not pleaded any basis for recovery of anything other than 

ordinary contract damages, claim of tortious breach of covenant of good faith and 

fair dealing is simply duplicative of contract cause of action and may be 

disregarded. Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal. 

App. 3d 1371, 1392, 1395, 272 Cal. Rptr. 387

Allegation that parties had special relationship is sufficient to allow amendment to 

add cause of action for tortious breach of implied covenant of good faith and fair 

dealing. Kittredge Sports Co. v. Superior Court (1989) 213 Cal. App. 3d 1045, 

1048, 261 Cal. Rptr. 857

On rescission of contract, all rights under contract are extinguished, including right 

to bring action for tortious breach of contract. Imperial Cas. and Indem. Co. v. 

Sogomonian (1988) 198 Cal. App. 3d 169, 184–185, 243 Cal. Rptr. 639

Implied covenant of good faith and fair dealing arises on formation of contract; 

thus, precontract conduct does not support tort action for breach of covenant. Hess 

v. Transamerica Occidental Life Ins. Co. (1987) 190 Cal. App. 3d 941, 945, 235 

Cal. Rptr. 715

[c] Negligence

Although contract may create duty whose breach is negligence, contract between 

physician and hospital did not impose duty on hospital to keep report of peer review 

committee confidential; thus, no cause of action for negligence arose from 

disclosure to affiliated health insurer. Amid v. Hawthorne Community Medical 

Group, Inc. (1989) 212 Cal. App. 3d 1383, 1392, 261 Cal. Rptr. 240
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[24] Third-Party Beneficiary

[a] In General

In absence of any California case holding that third-party beneficiary may not sue 

promisor for breach of contract when promisee is suspended corporation, trial court 

should not conclude that third-party beneficiary cannot state claim if promisee is 

suspended corporation under Rev. & Tax. Code § 23301. Bozzio v. EMI Group Ltd. 

(9th Cir. 2016) 811 F.3d 1144, 1151

Understanding by promisor that promisee had intent to benefit third person is 

sufficient to bring third-party action under contract. Lucas v. Hamm (1961) 56 Cal. 

2d 583, 590–591, 15 Cal. Rptr. 821, 364 P.2d 685

Record on appeal, after trial court granted defense motion for summary judgment, 

disclosed existence of triable issue of fact on question of whether plaintiff was 

intended third-party beneficiary of short-term residential lease between defendant 

landlord and plaintiff’s employer. Spinks v. Equity Residential Briarwood 

Apartments (2009) 171 Cal. App. 4th 1004, 1025–1030, 90 Cal. Rptr. 3d 453

Third-party beneficiary has no standing to rescind contract. Schauer v. Mandarin 

Gems of California, Inc. (2005) 125 Cal. App. 4th 949, 957–958, 23 Cal. Rptr. 3d 

233

Third party may qualify as beneficiary under contract when contracting parties must 

have intended to benefit third party and intent appears from the terms of the 

contract, as determined by reading the contract as a whole in light of the 

circumstances under which it was made. Burnett v. Chimney Sweep (2004) 123 Cal. 
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App. 4th 1057, 1070, 20 Cal. Rptr. 3d 562; Johnson v. Superior Court (2000) 80 

Cal. App. 4th 1050, 1064, 95 Cal. Rptr. 2d 864

Test for determining whether contract was made for benefit of third person is 

whether that intent appears from terms of contract; if those terms necessarily require 

promisor to confer benefit on third person, contract contemplates that benefit and 

parties are presumed to have intended it. Prouty v. Gores Tech. Group (2004) 121 

Cal. App. 4th 1225, 1232, 18 Cal. Rptr. 3d 178

Statutory requirement in Civ. Code § 1559 that contract be made expressly for 

benefit of third-party beneficiary by judicial interpretation means only that benefit 

must not be incidental. Prouty v. Gores Tech. Group (2004) 121 Cal. App. 4th 1225, 

1232–1233, 18 Cal. Rptr. 3d 178

When lease was extinguished by foreclosure and thus rescission did not occur 

according to statutory procedures, third-party beneficiary could still enforce 

agreement. Principal Mutual Life Insurance Company v. Vars, Pave, McCord & 

Freedman (1998) 65 Cal. App. 4th 1469, 1485–1488, 77 Cal. Rptr. 2d 479 

(mortgagee could enforce attornment provision in lease as third-party beneficiary of 

that provision)

Third person may not recover on contract that incidentally benefits third person but 

was not expressly made for his or her benefit. Shurpin v. Elmhirst (1983) 148 Cal. 

App. 3d 94, 103, 195 Cal. Rptr. 737; City & County of San Francisco v. Western Air 

Lines, Inc. (1962) 204 Cal. App. 2d 105, 121, 22 Cal. Rptr. 216

Third-party beneficiary’s rights are subject to conditions of contract. Mercury 

Casualty Company v. Maloney (2003) 113 Cal. App. 4th 799, 802–803, 6 Cal. Rptr. 

3d 647; Votaw Precision Tool Co. v. Air Canada (1976) 60 Cal. App. 3d 52, 56, 131 

Cal. Rptr. 335
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Test for determining whether contract was made for benefit of third person is 

whether intent to benefit third person appears from terms of contract; plaintiff is 

required to plead that contract was made expressly for his or her benefit or that it 

appears from contract that he or she was intended beneficiary. Luis v. Orcutt Town 

Water Co. (1962) 204 Cal. App. 2d 433, 441–442, 22 Cal. Rptr. 389

[b] Criteria

When government is party to contract, intent of parties to benefit third person is to 

be determined from terms of contract and circumstances surrounding formation of 

agreement. Martinez v. Socoma Companies, Inc. (1974) 11 Cal. 3d 394, 401–402, 

113 Cal. Rptr. 585, 521 P.2d 841

Whether defendant attorney who was sued for malpractice in handling personal 

injury case against country club was intended third party beneficiary of release 

agreement between plaintiffs and country club was triable issue of fact; trial court 

erred in granting summary judgment to attorney on basis that language in release 

agreement was unambiguous and benefitted attorney. Vahle v. Barwick (2001) 93 

Cal. App. 4th 1323, 1332, 113 Cal. Rptr. 2d 793

Developer whose proposed project was denied after consultant hired by county 

prepared EIR could not sue county for damages caused by county’s alleged failure 

to prepare proper EIR, as developer was not third-party creditor beneficiary of 

county’s contract with consultant; written terms of contract showed intent that 

developer was not intended beneficiary. Mission Oaks Ranch, Ltd. v. County of 

Santa Barbara (1998) 65 Cal. App. 4th 713, 724, 77 Cal. Rptr. 2d 1, disapproved on 

other grounds, Briggs v. Eden Council for Hope and Opportunity (1999) 19 Cal. 4th 

1106, 1123, 81 Cal. Rptr. 2d 471, 969 P.2d 564
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Showing that claimant is of class of persons for whose benefit third-party contract 

was made is sufficient to fulfill requirement that contract be expressly for third 

party’s benefit. Rader Co. v. Stone (1986) 178 Cal. App. 3d 10, 30, 223 Cal. Rptr. 

806

[c] Third-Party Beneficiary Found

Under federal common law of contracts, federally funded medical clinics, which 

were able to purchase prescription drugs at discount from drug manufacturers under 

standardized agreement between federal government and those manufacturers, were 

intended direct beneficiaries of pharmaceutical pricing agreements between 

Secretary of Health and Human Services and those manufacturers, and clinics thus 

had right to enforce those agreements’ discount provisions against manufacturers 

and sue them for reimbursement of excess payments. County of Santa Clara v. 

Astra USA, Inc. (9th Cir. 2008) 540 F.3d 1094, 1101–1102

Tort recovery for breach of duty arising out of third-party beneficiary contract 

permitted despite lack of privity, when transaction intended to benefit third party 

and harm to third party foreseeable. Christensen v. Superior Court (1991) 54 Cal. 

3d 868, 891, 2 Cal. Rptr. 2d 79, 820 P.2d 181 (close family members, funeral 

service contracts)

When employer enters into contract with service provider by which provider is to 

take over employer’s payroll tasks, including preparation of payrolls themselves, 

employees constitute third-party creditor beneficiaries of contract between employer 

and service provider. Goonewardene v. ADP, LLC (2016) 5 Cal. App. 5th 154, 173, 

209 Cal. Rptr. 3d 722
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Subcontractor’s liability insurer was third-party beneficiary of settlement agreement 

between contractor and subcontractor for release of “subcontractor and its insurers” 

from claims by contractor; therefore, insurer had standing to sue contractor for 

breach of that agreement. Performance Plastering v. Richmond Am. Homes of Cal., 

Inc. (2007) 153 Cal. App. 4th 659, 667, 63 Cal. Rptr. 3d 537

Former employees of corporation were third-party beneficiaries of amendment to 

stock purchase agreement between former parent company and new parent company 

that expressly provided for specific severance benefits in event of their termination, 

notwithstanding general clause in original agreement stating that no third-party 

beneficiaries existed. Prouty v. Gores Tech. Group (2004) 121 Cal. App. 4th 1225, 

1232–1237, 18 Cal. Rptr. 3d 178

Son attending college was donee beneficiary of parents’ marital separation 

agreement that provided that father would pay for son’s college expenses if father 

was financially able. In re Marriage of Smith & Maescher (1993) 21 Cal. App. 4th 

100, 108, 26 Cal. Rptr. 2d 133

Company engaged in business of purchasing advertising space for clients was third-

party beneficiary of contract between manufacturer and manufacturer’s advertising 

agent that specifically provided for agent to contract with third persons for media 

time and space. Outdoor Services, Inc. v. Pabagold, Inc. (1986) 185 Cal. App. 3d 

676, 681–684, 230 Cal. Rptr. 73

Prospective low-income tenants were third-party beneficiaries of regulatory contract 

between owner-developer and city required by Health & Safety Code § 52080(b). 

Zakaria v. Lincoln Property Co. (1986) 185 Cal. App. 3d 500, 509–510, 229 Cal. 

Rptr. 669
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Tenants had standing to sue as third-party beneficiaries for breach of contract 

between landlord and Department of Housing and Urban Development in which 

landlord agreed not to charge more rent than permitted by department-approved 

schedule of rents. Zigas v. Superior Court (1981) 120 Cal. App. 3d 827, 834–840, 

174 Cal. Rptr. 806

[d] Third-Party Beneficiary Not Found

Corporate CEO who was neither party nor signatory to corporation’s subsidiary 

LLC subscription agreements containing arbitration provision could not be 

compelled to arbitrate dispute with noteholders when record before trial court 

contained no evidence that he was third-party beneficiary of agreement or agent 

who benefitted from notes. Cohen v. TNP 2008 Participating Notes Program, LLC 

(2019) 31 Cal. App. 5th 840, 866–867, 243 Cal. Rptr. 3d 340

Real estate developer was not third-party beneficiary of contract between county 

and independent consultant for preparation of environmental impact report (EIR) 

because county’s duty to prepare EIR was obligation owed to general public, not to 

developer. Lake Almanor Assocs. L.P. v. Huffman Broadway Group, Inc. (2009) 

178 Cal. App. 4th 1194, 1199–1202, 101 Cal. Rptr. 3d 71

Property manager was not third-party beneficiary so as to benefit from exculpatory 

clause in commercial lease when exculpatory clause expressly applied only to 

“lessor” and did not mention property manager, whereas a separate indemnification 

clause expressly applied to “lessor and its agents.” Burnett v. Chimney Sweep 

(2004) 123 Cal. App. 4th 1057, 1070, 20 Cal. Rptr. 3d 562

References to applicants for longshore-workers foreperson position in collective 

bargaining agreement and fact that they could use grievance process were 
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insufficient to give them standing as third-party beneficiaries to sue for breach; local 

law, to extent compatible with federal law, determined whether plaintiffs were 

third-party beneficiaries of labor agreement. Sepulveda v. Pacific Maritime Asso. 

(9th Cir. 1989) 878 F.2d 1137, 1139–1141

Plaintiff, an officer of one corporation, who signed licensing agreements (providing 

for arbitration) with a second corporation in representative capacity rather than in 

individual capacity, was not third-party beneficiary of contract and thus could not 

be compelled to arbitrate libel action he had brought against second corporation and 

its president. Benasra v. Marciano (2001) 92 Cal. App. 4th 987, 991–993, 112 Cal. 

Rptr. 2d 358

When plaintiff did not sign contract that contained attorney fee provision, defendant 

that was prevailing party could recover contractual attorney fees only if 

nonsignatory plaintiff would have been entitled to those fees had it prevailed; 

because contracting parties did not intend to benefit third party by including it 

within contractual attorney fee clause, it could not have recovered attorney fees had 

it prevailed on third-party breach of contract cause of action and thus it should not 

have attorney fees imposed against it. Sessions Payroll Management, Inc. v. Noble 

Construction Co. (2000) 84 Cal. App. 4th 671, 680–681, 101 Cal. Rptr. 2d 127

Person who was not party to release agreement could not enforce it as third-party 

beneficiary due to failure to meet burden of showing that parties intended their 

agreement to benefit him. Neverkovec v. Fredericks (1999) 74 Cal. App. 4th 337, 

349–350, 87 Cal. Rptr. 2d 856

Excess insurer was incidental beneficiary, not express third-party beneficiary, in 

insurance agreement. Fireman’s Fund Ins. Co. v. Maryland Casualty Co. (1994) 21 

Cal. App. 4th 1586, 1600, 26 Cal. Rptr. 2d 762
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Investor with profit participation was only incidental beneficiary, not third-party 

beneficiary, of sales contract between company in which investor owned stock and 

its customer, even though payments under contract were to be made to jointly 

designated account; purchaser’s obligation was discharged by payment to seller. 

Eastern Aviation Group, Inc. v. Airborne Express, Inc. (1992) 6 Cal. App. 4th 1448, 

1452–1453, 8 Cal. Rptr. 2d 355

Potential purchaser of lottery tickets was not third-party beneficiary of contract 

between state and retailer; retailer’s contract with state to sell lottery tickets was 

intended to benefit schools, not “those who wish to engage in a capricious fling with 

fortune.” Brown v. California State Lottery Com. (1991) 232 Cal. App. 3d 1335, 

1340–1341, 284 Cal. Rptr. 108

Subcontractor was not third-party beneficiary of contract between city department 

and primary contractor, and thus could not state cause of action based on 

department’s termination of primary contract after one unit of multiple-unit 

contract. Lundeen Coatings Corp. v. Department of Water & Power (1991) 232 Cal. 

App. 3d 816, 834, 283 Cal. Rptr. 551

Insured was not third-party beneficiary of contract between insurer and independent 

adjuster hired by insurer to investigate cause and validity of insured’s claim. 

Thompson v. Cannon (1990) 224 Cal. App. 3d 1413, 1416–1417, 274 Cal. Rptr. 608

Civ. Code § 1559 precludes enforcement of contract by persons only incidentally or 

remotely benefited by it. Clemens v. American Warranty Corp. (1987) 193 Cal. 

App. 3d 444, 455, 238 Cal. Rptr. 339 (vehicle service contract)

Plaintiff had no standing to sue as third-party beneficiary for breach of lease 

between landlord and tenant (to which plaintiff was not party) when lease contained 

no expression of intent to do anything but fix respective rights and duties of 
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landlord and tenant. Staples v. Hoefke (1987) 189 Cal. App. 3d 1397, 1414, 235 Cal. 

Rptr. 165

Fact that contract between supplier and seller was executed after seller’s agreement 

to assign franchise to plaintiff merely fortuitous and insufficient to establish 

plaintiff as third-party beneficiary entitled to enforce agreement with supplier when 

supplier had no knowledge of assignment and no intention to benefit third party. 

Don Rose Oil Co., Inc. v. Lindsley (1984) 160 Cal. App. 3d 752, 756–758, 206 Cal. 

Rptr. 670

Plaintiff who was only incidental beneficiary of title insurance policy issued to 

buyers was not intended third-party beneficiary and had no ground for recovery on 

contract against title insurer when title abstracter had no knowledge of plaintiff’s 

interest in property at time contract was performed. Stagen v. Stewart-West Coast 

Title Co. (1983) 149 Cal. App. 3d 114, 119, 196 Cal. Rptr. 732

Former owner of basketball team was not third-party beneficiary of contract to 

combine assets and liabilities of two basketball teams entered into by former 

owner’s assignee and general partner of another club, and thus was not permitted to 

enforce general partner’s alleged obligation to pay remainder of deferred 

compensation to former player. Kirst v. Silna (1980) 103 Cal. App. 3d 759, 763, 163 

Cal. Rptr. 230

[25] Unilateral and Bilateral Contracts

Once employer’s unilaterally adopted policy—which required employees to be retained 

as long as specified condition did not occur—had become part of employment contract, 

employer thereafter could unilaterally terminate policy, even though specified condition 
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had not occurred. Asmus v. Pacific Bell (2000) 23 Cal. 4th 1, 5, 96 Cal. Rptr. 2d 179, 

999 P.2d 71

Offer is generally interpreted by courts as contemplating bilateral rather than unilateral 

contract. Bandoni v. Walston (1947) 79 Cal. App. 2d 178, 183, 179 P.2d 365

[26] Void Provisions

Private parties cannot agree to alter statutory duties; federal law governs pension credit 

accrued while worker is in military. Imel v. Laborers Pension Trust Fund for N. Cal. 

(9th Cir. 1990) 904 F.2d 1327, 1330

Provision in commercial lease waiving right to jury trial in action on lease neither 

illegal nor contrary to public policy and therefore enforceable. Trizec Properties, Inc. v. 

Superior Court (1991) 229 Cal. App. 3d 1616, 1619, 280 Cal. Rptr. 885

Provision in contract purporting to relieve court of jurisdiction is void. Estate of 

Parrette (1985) 165 Cal. App. 3d 157, 162, 211 Cal. Rptr. 313

[27] Voidable Contracts

Federal statute requiring approval by Secretary of Interior if contract implicates lands 

held in trust by United States for Indian tribe [see 25 U.S.C. § 81(b)] does not require 

approval if contract implicates only lands that are merely anticipated to become, at 

some future date, lands held in trust for Indian tribe. Guidiville Band of Pomo Indians 

v. NGV Gaming, Ltd. (9th Cir. 2008) 531 F.3d 767, 783

Oral joint venture agreement between attorney and client which was result of undue 

influence and violation of attorney’s fiduciary duties was voidable; client did not ratify 

it by conduct; once client acted to void it, trial court properly refused to enforce it. BGJ 
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Associates, LLC v. Wilson (2003) 113 Cal. App. 4th 1217, 1226–1230, 7 Cal. Rptr. 3d 

140

Contract entered into by corporation while its powers, rights, and privileges are 

suspended [see Rev. & Tax. Code §§ 23301, 23301.5] is voidable at option of other 

party even after corporation has been revived. Damato v. Slevin (1989) 214 Cal. App. 

3d 668, 673–675, 262 Cal. Rptr. 879
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